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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. ‘These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 e¢ seg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seqg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A.D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases 
published herein will be found at end of each monthly issue, and the 
cumulative yearly Index-Digest, lists of decisions reported, statutes, 
orders, etc., construed, and statistical and other tables will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions, 

Copies of monthly issues beginning with January of 1942 and 
annual bound volumes of the decisions will be available through 
the Superintendent of Documents, U. S. Government Printing Office, 


Washington 25, D. C. 
Ix 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 
(A. D. 1637) 


In re Peorta Union Stock Yarps Company. P&S Doc. No. 5. De- 
cided November 18, 1947. 


Increase in Rates and Charges 


Increases in rates and charges of respondent as recommended by Production and 
Marketing Administration ordered in lieu of greater increases requested by 
respondent. 


Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 
tion. Mr. C. B. Heinemann, Jr., of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 
SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921 (7 U.S. C. 181 e¢ seg.), in which rates were prescribed by the Sec- 
retary of Agriculture on June 30, 1924. Various modifications of the 
rates thus prescribed have been ordered from time totime. At present, 
certain temporary rates and charges are in effect at respondent’s stock- 
yard which are due to expire on May 31, 1948, pursuant to the order of 
May 12, 1947 (6 A. D. 425). 

On September 26, 1947, the respondent filed its petition for an in- 
crease in certain of its yardage charges. Notice of the petition was 
published in the Federal Register on October 10, 1947 (12 F. R. 6696), 
and no protests have been received. 

The answer of the attorney for the Production and Marketing Ad- 
ministration, filed November 10, 1947, states that the rates requested by 
respondent in its petition will yield, on the basis of estimated receipts 


as calculated by the Bureau of Agricultural Economics, about 7.93 per- 
cent on the adjusted rate base of the respondent, as calculated by the 


respondent. This rate base, the respondent concedes, does not reflect 
additional depreciation which has accrued on certain portions of the 
respondent’s property. In view of the foregoing facts the Production 
and Marketing Administration recommended a schedule of rates some- 
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what lower than the rates requested by the respondent. The Produc. 
tion and Marketing Administration estimates that the rates recom. 
mended by it, together with other rates of the respondent for which 
no modification was sought, will produce approximately six percent on 


PACKERS AND STOCKYARDS ACT, 1921 6 A.D, 


the adjusted rate base of the respondent, on the basis of the estimated 


receipts as calculated by the Bureau of Agricultural Economics. If 
the rate base were adjusted downward for additional depreciation, the 
return would be somewhat in excess of six percent. 

The reply of the respondent consents to the entry of a supplemental 
order prescribing the rates and charges recommended by the Produc- 
tion and Marketing Administration in lieu of the rates and charges 
requested by respondent in its petition. 

Accordingly, respondent shali file and publish an amendment to its 
tariff, setting forth the following rates for yarding livestock : 


Srecrion I—YAaARDAGE 


Item 1.—Yardage charges, including the use of facilities, handling, 
weighing and privilege of the market, will be collected on all livestock 
(or deadstock) sold through these yards or resold by regular selling 
agencies at the following rate in cents per head: 
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Item 2.—Charges will be collected on all livestock resold on the 
market (except as specified in Items 1 and 3 of this Section) at the 
following rate in cents per head: 
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Item 3.—Charges will be collected on all livestock consigned to local 
packers and others at the following rate in cents per head: 
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The other rates and charges of the respondent are to remain unchanged. 
The rates and charges set out above shall be in effect until and includ- 
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ing May 31, 1948, after which basic rates shall again be in effect unless 
otherwise ordered. 

This order shall become effective 30 days after service on the re- 
spondent and a copy shall be served upon the respondent by registered 
mail or in person. 


(A. D. 1638) 


L. Yuxon & Sons Propuce Company v. FINERMAN AND SCHOENBURG. 
PACA Doce. No. 4611. Decided November 3, 1947. 


Failure to Repay Purchase Price—Terms of Contract—Lack of Suitable 
Shipping Condition 


Where complainant, in an action to recover price paid to respondent for con- 
taleups, alleged that the terms of contract of sale were U. 8S. No. 1 grade, 
f. o. b. whereas cantaloups received and rejected were not in suitable shipping 
condition, held: (1) the sale was f. o. b. and not acceptance shipping point 
final as contended by respondent; (2) the cantaloups were represented to 
be U. S. No. 1; (3) they weve not in suitable shipping condition because they 
were soft and shriveled; and (4) reparation should be awarded complainant 
for amount of the purchase price.* 

Mr. R. B. Whitelaw, of El Centro, California, and Patterson, Chastain, Cowherd, 
é Smith, of Kansas City, Missouri, for complainant. Mr. Reginald L. Knog, 
Jr., of Horton & Knog, of El Centro, California, and Mr. Charles Chorna, of 
Los Angeles, California, for respondent. Mr. John S. Griffin, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seq.). 
A formal complaint was filed against respondent, Finerman and Scho- 
enburg, Holtville, California, on April 4, 1945. The complaint alleges 
that on or about June 21, 1944, complainant purchased from respond- 
ent, by telephone, one carload of cantaloupes to be shipped from Holt- 
ville to complainant at Kansas City, Missouri, and such cantaloups were 
represented to be fancy, grading U. S. No. 1. It is further alleged 
that, upon receiving a telegram stating that the car had been shipped, 
and requesting payment therefor, complainant airmailed a check to 
respondent in the amount of $1,372.50, the purchase price of the canta- 
loups; that, when the car arrived in Kansas City, the contents were in- 
spected by representatives of complainant, and found not to be of the 
kind and quality represented ; and that the melons could not have been 
in suitable condition at the time and place of shipment. It is alleged 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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that complainant then ordered an inspection of the cantaloups by the 
United States Department of Agriculture, and this inspection con- 
firmed the results of the prior inspection by complainant’s representa- 
tives. It is averred that, because of the condition of the cantaloups at 
destination, complainant refused to accept the shipment, and subse- 
quent disposition thereof was made by the respondent. Complainant 
further alleges that its check was cashed by respondent ; and because of 
the failure of respondent to make delivery of the requisite cantaloups, 
complainant suffered a compensible loss in the amount of $1,372.50, 
which amount remains due and owing to complainant. Complainant 
prays for an award of reparation in such amount as it may be entitled 
to receive, according to the facts established. 

Respondent admits, in its answer, that on or about June 21, 1944, 
it sold a car of “Finer Pak Brand” cantaloups of specified sizes to com- 
plainant to be shipped from Holtville to Kansas City and that’ pay- 
ment therefor was made by complainant. However, respondent denies 
having represented to complainant that the cantaloups were of any 
designated grade, and states that they weresold to complainant on an 
“acceptance shipping point final” basis and because it was impossible 
to obtain Federal inspection at shipping point, respondent refused to 
warrant or represent quality in connection with the sale. Respondent 
alleges that complainant knew these facts and accepted the car on these 
conditions and that the use by respondent, in the telephone transaction 
and confirming telegram of July 21, 1944, of the label “Finer Pak 
Brand” was for the purpose of identification and not as representation 
concerning the quality of the fruit; and that when purchasing produce 
according to grade, it is not customary for a purchaser to pay for it 
unless the seller confirms the sale as to that grade. Respondent fur- 
ther alleges that the cantaloups were of the quality called for by the 
contract of purchase and sale; that in order to mitigate damages when 
complainant refused to accept delivery of the fruit, it sold the car for 
the account of complainant receiving for it the sum of $263.10; that 
respondent sent its check in that amount to complainant who refused to 
accept said sum; and that any damages which complainant suffered 

was due to complainant’s breach of the contract with respondent. 

A formal hearing was held at Holtville and continued at El Centro, 
California, on March 11, 1947, at which all interested parties were 
represénted by counsel. The evidence presented on behalf of re- 
spondent consists of the testimony of witnesses appearing at the oral 
hearing. Complainant submitted its case entirely by depositions 
which were taken prior to the hearing on the basis of written 
interrogatories. 
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Ben Yukon, Vice-President of the complainant, testified that he was 
connected with that firm for 25 years and during that time was engaged 
in the buying and selling of vegetables and fruits, including canta- 
loups. He stated that on or about June 20, Harry Schoenburg, a 
partner of the respondent, called him long distance and said that he 
had a carload of extra fancy U. S. No. 1 cantaloups and inquired 
whether complainant wanted to buy the fruit at a specified price f. o. b. 
Yukon testified that his reply to Schoenburg indicated his willingness 
to pay the price if the car contained extra fancy cantaloups which 
graded U. S. No. 1 and were of his “kind of quality.” According to 
this witness, Schoenburg assured him that the “car will be first picking, 
our top label, extra fancy U. S. No. 1 cantaloups,” and thereupon he 
told Schoenburg to ship the car and wire him the car number. Yukon 
further stated that on June 28, 1944, when the car of cantaloups arrived 
at Kansas City, he and Simon Yukon, also of complainant, inspected 
the cantaloupes and found them to be shriveled, flabby, soft, and 
bruised, with very irregular and poor color, and that in the opinion of 
the witness the car never graded U.S. No. 1; but that the car appeared 
to be of proper temperature. Yukon further testified that he refused to 
accept the car of cantaloups because of the results of his inspection and 
Federal inspections made thereafter; and that he notified respondent 
of his refusal to accept delivery by telephone and a confirming 
telegram. 

Simon Yukon, Secretary-Treasurer of complainant, testified, by 
deposition, that he had many years of experience in growing, buying, 
selling, and inspecting cantaloups. After corroborating the testimony 
of Ben Yukon, relative to their inspection of the cantaloups, he testi- 
fied that in his opinion the cantaloupes were not in suitable shipping 
condition when loaded and were either (1) “picked off old vines, prob- 
ably second or third pickings,” or (2) allowed to remain in the field or 
on the packing platform for some time prior to shipment. 

Harry Finerman, a partner of the respondent, testified at the hear- 
ing that he was in the produce business, buying and selling, for about 
38 or 39 years, that over 35 years were spent in the market at Chicago 
and about 4 years at Holtville. He testified that complainant called 
him on the telephone and asked how the melon market was, and he 
replied that melons were selling at approximately $4.50 per crate, but 
that he was sold out except for one carload. Finerman testified that 
when asked if he was loading any “classification” he answered “no, 
that I can give you some of our ‘Finer Fak’ melons.” He further testi- 
fied that nothing was said in the conversation about the melons being 
U.S. No. 1, and that the melons were sold only on the basis of a brand 

769901—-48—_—-2 
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name, “Finer Pak.” Finerman stated that it is the custom in the 
trade, when a sale is made by grade, for the seller to mention the grade 
in a confirming wire, but this witness did not testify as to whether he 
followed the custom in this instance. Finerman identified a copy of 
the invoice which was sent to the complainant and called attention to 

the printed notation thereon “acceptance shipping point final.” On 
this point, however, the relevant oral testimony of the witness was 
substantially that the sale was on an f. o. b. basis. In the opinion of 
Finerman, who asserted he was present at the time the melons were 
loaded, the cantaloups graded U. S. No. 1. 

On cross-examination Finerman reiterated that it was he and not 

_Schoenburg who handled the telephone transaction with Ben Yukon 

and that at various times during the particular day in question he was 
in the office and at the packing shed, and it was possible, therefore, 
that Schoenburg did converse with Yukon. He also testified that sev- 
eral other cars were loaded from the same field on that day and no 
complaints were received from the respective purchasers. It devel- 
oped, however, that most of these cars, if not all of them, were shipped 
to Finerman’s representative at Chicago. Although the witness was 
given 20 days in which to furnish (1) information concerning the 
destinations of these other cars, and (2) information from telephone 
bills indicating where the telephone call which initiated the purchase 
and sale transaction originated, no data were furnished. 

At the close of the hearing a request was made by the complainant to 
take the further deposition of Ben Yukon concerning his conversation 
with the respondent. This request was granted and the deposition 
indicates that Ben Yukon was personally acquainted in both a social 
and a business way with Schoenburg prior to the alleged conversation. 
The examiner suggested to the respondent that the deposition or testi- 
mony of Schoenburg would be helpful in determining the facts in this 
case, and the respondent was allowed 10 days after the close of the 
hearing within which to file a request for the taking of a deposition 
from Schoenburg. The request was not filed. 


FINDINGS OF FACT 


1. Complainant, L. Yukon & Sons Produce Company, is a corpora- 
tion whose address is 405 Walnut Street, Kansas City, Missouri. 

2. On or about June 21, 1944, respondent, Finerman and Schoenburg 
was a partnership composed of Harry Finerman and Harold Schoen- 
burg whose address was Holtville, California. 

3. During June 1944, respondent Finerman and Schoenburg was 
licensed under the act. 
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4. On or about June 20, 1944, a telephone conversation took place 
between Ben Yukon of complainant corporation and respondent in 
which it was agreed that respondent would sell, and complainant 
would purchase, one car of cantaloups at prices of from $4.00 to $4.50 
per crate, depending upon the size of the fruit in the respective crates. 
The cantaloups were represented by the respondent as being equivalent 
to melons grading U. S. No. 1. 

5. On June 21, 1944, pursuant to the contract of purchase and sale, 
respondent shipped to complainant in car PFE 15155 cantaloups con- 
sisting of the following sizes at the prices indicated: 


Tie evens: MINN AOU a en eal $4.50 f. o. b. 
att OCOD GG EIU Ce ois i a a ae oka ceca 4.50 f. 0. b. 
7 CPO UN NO On sos on eee eo beeen eee 4.00 f. o. b. 
18 craton Mrenient 46 ew... ot ke ee 4.00 f. 0. b. 


6. On the date of shipment respondent sent the following telegram 
to complainant : 

“SHIPPED TODAY PACIFIC 15155 FINER PAK BRAND 76 JBO 45 4.50 FOB 
143 JBO 36 4.50 FOB 75 JBO 27 4.00 FOB 18 STANDARDS 45 4.00 FOB PLUS 
15.00 PRECOOLING WHEN DO YOU WANT ANOTHER CAR ADVISE 
THANKS PLEASE AIR MAIL CHECK.” 

7. A check in the amount of $1,372.50, dated June 23, 1944, payable 
to Finerman and Schoenburg, was mailed to respondent by the 
complainant. This check was received by the respondent and de- 
posited to its account. 

8. The car arrived at Kansas City on June 28, 1944, and was 
examined by an inspector of the United States Department of Agri- 
culture who issued a Federal inspection certificate containing, in 
pertinent part, the following: 

“QUALITY: Stock fairly well to well formed, clean, well netted and half 
to full, mostly full slip. Grade defects average 4% consisting of scars and 
misshapen stock. 

“CONDITION: Approximately 15% shows ground color green, 70% ground 
color turning and 15% ground color full yellow. Average 6% of melons slightly 
shriveled and flabby and 6% soft or bruised. No decay. 

“GRADE: Now fails to grade U. S. No. 1 only account of shriveling and 
soft in excess of tolerance.” 

9. Complainant inspected the shipment on June 28, 1945, and 
respondent was informed by telephone and telegram that the carload 
of melons would not be accepted. 

10. The carload of cantaloupes was diverted by respondent to 
St. Louis, Missouri, where it was sold for a net return of $263.10. 

11. No part of the $1,372.50 paid by complainant to respondent 
has been returned to complainant; and complainant refused to accept 
the net proceeds on this car in the amount of $263.10. 
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12. The formal complaint in this proceeding was filed on March 
23, 1945, which was within nine months from the time the cause 


of action accrued. 
CONCLUSIONS 


There appear to be two basic questions for consideration, viz., 
(1) with respect to the terms of the oral contract applicable to the 
quality of the melons to be shipped, and (2) whether the melons 
were in suitable shipping condition at the time of shipment. The 
matter of suitable shipping condition arises because the contract was 
entered into as being on the ordinary f. o. b. basis. It is alleged in 
respondent’s answer that the sale was also on an “acceptance shipping 
point final” basis; and the quoted words are printed at the bottom of 
respondent’s invoice. At the oral hearing, however, Finerman testi- 
fied “We always sell f. 0. b.” No evidence was offered by respondent 
that “acceptance shipping point final” was ever mentioned during 
the negotiations for the melons; neither does the confirming telegram 
contain the quoted words. The proof as to the formulation of the 
contract contains no reference to “acceptance shipping point final.” 
The terms of the contract were agreed to prior to the issuance of the 
invoice. The parties to this proceeding, therefore, appear to be in 
accord with the view that the sale was f. o. b., and it is so concluded. 
Complainant’s witnesses testified that the cantaloups were repre- 
sented by respondent as fancy? U. S. No. 1 grade melons. From 
respondent’s testimony, however, it is inferred that cantaloups are 
not usually sold, in the area of production, on the basis of specific 
grades but rather on representations as to maturity, sugar content, 
color, and pack. Testimony was also offered by respondent to the 
effect that absentee buyers often purchase melons solely by label since 
shippers desire to protect the integrity of the label, but, presumably, 
this situation prevails where there have been prior dealings between 
the buyers and sellers. In this connection, Finerman asserted that 
his reference to the brand “Finer Pak” was for purposes of identifi- 
cation only and not as descriptive of the quality of the fruit. This 
is not a cogent reason since the particular shipment was adequately 
identified by the car number, “Pacific 15155,” set forth in respondent’s 
confirming telegram. But we do not stop here. Since the record 
shows that respondent had not previously sold any cantaloups to 
complainant, it would be unreasonable to assume (1) that Ben Yukon 
did not make any inquiry of respondent as to maturity and other factors 





1 Melons are commercially classified as fancy, hard-ripe, and choice. These terms have 
no reference to grade but are used to designate maturity alone. Fancy melons are one- 
half to three-quarters slip, that is, breaking free from the stem tissue to this extent when 
picked. United States Department of Agriculture Technical Bulletin No. 730—July 1940. 
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of quality and condition regarding the cantaloups to be purchased, and 
(2) that respondent did not make some definite commitments tending 
to induce Yukon to buy them. Respondent’s witness—Jack Parver, 
an experienced fruit and produce buyer operating in El Centro, Cali- 
fornia—testified, without reservation, that “Obviously there must be 
some warranty made in that conversation [i. e., oral conversations 
between buyer and seller], some representation of some kind, when 
a man is not here to inspect his own goods.” 

Finerman testified that melons shipped from California generally 
varied upward from 85 percent of U. S. No. 1, but in the present 
instance the melons sold by respondent were, in his opinion, “grade 
U. S. 1” and “100 percent.” This testimony appears to bear out 
Finerman’s statements in his letter of May 19, 1945, to the Department, 
that the Finer Pak brand was respondent’s “top label” and that it 
packed its “very best fruit under that brand.” 

The highest grade classification in the U. S. Standards for Canta- 
loups, effective May 20, 1937, is the U.S. No. 1 grade. The only other 
grade described in these standards is U. S. Commercial. Not more 
than a total tolerance of 10 percent by count of the cantaloups in 
any container is permitted to be below the requirements of U.S. No. 1 
grade but not more than five percent of this tolerance “shall be allowed 
for defects causing serious damage,” i. e. soft, immature, or cracked 
melons. U.S. Commercial criterional factors of grade are identical 
with those of the U. S. No. 1 grade but for an increase in the total 
tolerance to 20 percent for defects other than those causing serious 
damage. The tolerance for defects causing serious damage remains 
at five percent. In view of the respondent’s testimony concerning the 
quality of the melons packed under its “Finer Pak” label, and the 
quality of melons described in the foregoing standards as U. S. No. 1, 
we conclude that respondent contracted to sell to complainant a car- 
load of melons which, expressly or by necessary implication, was 
represented to be equivalent in quality to melons meeting U.S. No. 1 
grade. 

The Federal inspection certificate issued at Kansas City noted de- 
fects aggregating 16 percent, the respective defects averaging four 
percent for scars and misshapen stock, six percent for slightly shriv- 
eled and flabby melons, and six percent soft or bruised melons. The 
certificate under the heading of “Quality” states, in addition to the 
percentage of melons which were scarred and misshapen, that the 
melons were “half to full, mostly full slip.” In the parlance of the 
inspection services, this means that 55 to 90 percent of the cantaloups 
were full slip, that is to say, fully mature. 
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A recent study * of market quality and condition of California can- 
taloups as influenced by maturity, handling, and precooling was made 
by the Department. The investigations on handling and shipping 
California cantaloups were begun in 1934 and continued through the 
seasons of 1935-38. The summaries of inspection reports of test lots 
of melons* shipped from the Imperial Valley and other production 
areas in California and Arizona to New York during the 1936 and 
1937 seasons, indicate that during the first three days after unloading 
at New York practically none of the melons inspected was soft. ‘The 
only soft melons were found in those cars which consisted of poor 
quality cantaloups because of having been picked late in the season 
from old fields. Even here, however, no melons were soft on the first 
day after unloading. 

The certificate of inspection covering the carload in question was 
issued at point of destination on the day of arrival and inspection of 
the melons. At the oral hearing, a Federal inspector—stationed at 
El Centro—testified that on the basis of the destination certificate the 
melons graded 84 percent U.S. No. 1, and that it may have been pos- 
sible for them to have graded 90 percent U. S. No. 1, at shipping point, 
presuming, of course, that the defects causing serious damage did not 
exceed the applicable five percent tolerance. In connection with the 
notation on the certificate that an average of six percent of the melons 
at destination were shriveled and flabby, the inspector testified that if 
shriveling is caused by picking melons prematurely or from a field 
which is dry and the vines are weak, such shriveling would be consid- 
ered a defect causing serious damage. The testimony of Finerman 
indicates that the melons shipped to complainant were not the first 
picking, which began in May, and, in fact, there was only one other 
picking following the shipment to complainant. After a considera- 
tion of the foregoing evidence, we conclude that the melons shipped 
to complainant were not in suitable shipping condition at origin for 
melons of the quality implicit in the contract of purchase and sale be- 
tween complainant and respondent, and, therefore, the rejection by 
complainant of the shipment was justified. 

The failure of respondent to ship cantaloups which were in suit- 
able shipping condition was a violation of section 2 of the act. Repa- 
ration should be awarded complainant in the amount of the purchase 
price previously paid to respondent. 

The answer filed by respondent asserts that the liabilities of the re- 
spondent partnership were assumed by a new partnership consisting of 


2 See footnote 1. 
8 Fancy, hard-ripe, and choice melons were included. 
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Harry Finerman, Mary Finerman, Edith Root and Melvin Finerman, 
doing business under the name of Finerman & Son, to which a license 
under the act was issued on January 15, 1945. While the assumption 
of liabilities may be effective as between those partnerships, it does not 
nullify the joint and several liability of Finerman and Schoenburg to 
complainant. Michelin Tire Co. v. Akers, 255 Pac. 388, 52 A. L. R. 494. 
The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent, Finer- 
man and Schoenburg, shall pay to complainant, as reparation, 
$1,372.50, with interest thereon at 5 percent per annum from June 30, 
1944, until paid. 

The facts shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 
its date. 





(A. D. 1639) 
PACA Doc. No. 4653.* Decided November 3, 1947. 


Dismissal of Petition for Reconsideration 


Complainant's petition for reconsideration dismissed where facts and law support 
prior order.** 


Complainant, pro se. 
Decision by Thomas J. Flavin, Judicial Officer. 
DISMISSAL OF PETITION FOR REARGUMENT AND RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seq.). 
By order dated September 25, 1947, the formal complaint filed by 
complainant was dismissed. 

The complainant on October 9, 1947, filed a Petition for Reargument 
and Reconsideration of the order. Therein, it is stated that the order 
is erroneous as to the conclusions drawn from conflicting evidence and, 
therefore, the order should be reversed. The facts referred to in the 
petition were considered and discussed in the decision of October 9, 





*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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1947. In our opinion, the decision is supported by the evidence and the 
applicable principles of law. The petition is dismissed without service 
on the respondent. The original order is affirmed except that the ef- 
fective date is extended to 30 days from the date of the order herein, 


(A. D. 1640) 
PACA Doc. No. 4675.* Decided November 3, 1947. 


Dismissal of Complaint on Complainant’s Request 


Complaint for reparation dismissed upon notification from complainant that suit 
; would be instituted in a Federal court, and upon its request that complaint 
should be dismissed. 


Mr. T. H. Canfield, of Santa Barbara, California, for complainant. Mr. Edwin 
P. Longstreet, of Asbury Park, New Jersey, for respondent. Mr. Frederick 
W. Woodley, Examiner. 


Decision by Thomas J, Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a e¢ seq.). 
In the formal complaint filed December 23, 1946, complainant alleged 
the failure of respondent to pay for a carload of frozen perishable 
agricultural commodities which had been sold and delivered to re- 
spondent. An answer was filed by respondent and an oral hearing 
was requested. 

The oral hearing was scheduled for October 24,1947. A letter dated 
October 16, 1947, was then received from complainant’s attorney stat- 
ing that complainant has decided to proceed in the United States Dis- 
trict Court against respondent and that the proceeding before the 
Department should be dismissed. On receipt of this letter, the ex- 
aminer cancelled the oral hearing. 

In accordance with complainant’s request the formal complaint is 
dismissed. 

Service hereof shall be made on the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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6 A. D. 


(A. D. 1641) 


1. N. Price & Company v. Fox & Atitison. PACA Doc. No. 4752. De- 
cided November 3, 1947. 


Consignment—Failure to Pay Deficit—Advance Payment—Liability of 
Partnership 


Where one member of a partnership consigned cantaloups to complainant and 
the latter advanced to respondent a sum greater than complainant realized 
as net proceeds of the sale, which deficit respondent failed and refused to 
pay, held, in complainant’s action to recover the deficit that the failure to 
pay was the failure of the partnership, that respondent violated section 2 
of the act, and that reparation should be awarded complainant for the entire 
amount of the net loss incurred by it.* 


Liability of Partnership for Failure to Return Advance Payment of Money 
Where No Shipments Were Made 


Where one member of a partnership promised to ship carrots to complainant and 
complainant advanced $1,000 to respondent but no shipments were made, nor 
was the money returned, held, in complainant’s action to recover the advance 
payment that the failure to return the money advanced was the failure of 
the partnership, and that it violated section 2 of the act.* 


Mr. H. G. Hightower, of Cincinnati, Ohio, for complainant. Fox & Allison, of 
Big Wells, Texas, respondent pro se. Mr. Raymond L. Dillman, Presiding 


Officer. 
Decision by Thomas J, Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

The complaint in this proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.) was filed on 
March 3, 1947. I. N. Price & Company, the complainant, alleges that 
respondent, Fox & Allison, is a partnership; that in June 1946, re- 
spondent agreed by oral contract to consign four carloads of Texas 
cantaloups to complainant at Cincinnati, Ohio, for sale as a commis- 
sion merchant; that complainant advanced $936 to respondent, and re- 
ceived and sold the four carloads of cantaloups at a net loss. 
Complainant alleges further that respondent also agreed to ship five 
‘arloads of carrots to complainant for sale and complainant advanced 
$1,000 to respondent but no carrots were shipped, nor was the money 





*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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returned. Complainant asks for an award of reparation to cover both 
items of loss. 

A copy of the complaint and a copy of the report of investigation 
that was made by the Fruit and Vegetable Branch were served by 
registered mail on each member of the respondent partnership on 
May 12, 1947. One member, F. F. Fox, answered to the effect that 
the partnership was formed in May 1946; that Fox “attended to all 
matters pertaining to the raising, packing and loading of farm prod- 
ucts and fruit and Mr, Allison attended to all financial matters and 
contracts as well as all other office and clerical details * * *” 

Both complainant and respondent waived an oral hearing by failing 
to request it. Complainant was notified of its right to file an opening 

- statement in support of the complaint but requested that the com- 
plaint and exhibits attached thereto be considered in lieu of an opening 
statement of facts as authorized by section 47.20 (c) of the rules of 
practice. 

F. F. Fox filed a statement in support of the answer wherein he 
states that “the only shipment made complainant by the partner- 
ship of Allison and Fox, which said partnership was of short dura- 
tion, consisted of three or four cars of cantaloups and one car of 
carrots ;” that he “did not participate in the contract with reference to 
the shipment of these cars nor did he know of any of the details 
* * * nor did he solicit nor accept any advancement or payment of 
money from complainant nor was he advised by Mr. Allison of any 
of said details * * *;” but that he “personally secured cer- 
tificates from both State and Federal inspectors showing that the 
shipments were strictly U. S. One” and turned them over to Allison. 
Respondent Allison did not file an aswer. 

Complainant filed a reply statement calling attention to respond- 
ent’s admission of the partnership relation of Allison and Fox, and 
the responsibility of each member for the acts of the other. 


FINDINGS OF FACT 


1, Complainant is a partnership composed of H. J. Price and Albert 
Schnicke whose address is 224 W. 6th Street, Cincinnati, Ohio. 

2. Respondent was a partnership during all of the period covered 
in the complaint and consisted of F. F. Fox and L. L. Allison, in- 
dividual members thereof, whose address was Big Wells, Texas. The 
partnership did not secure a license as required by the act. 

3. On or about June 10, 1946, L. L. Allison, of respondent partner- 
ship, promised and agreed with complainant to ship four carloads 
of cantaloups from Big Wells, Texas, to complainant at Cincinnati, 
Ohio, for sale by complainant as a commission merchant. Allison 
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requested complainant to advance to respondent $936 which amount 
complainant forwarded to respondent. 

4. From June 10 to June 18, 1946, respondent shipped to com- 
plainant cars ART 17678 containing 312 crates of cantaloups, NWX 
50088 containing 360 crates, ART 19595 containing 312 crates and 
RD 33464 containing 312 crates of cantaloups. 

5. Car ART 17678 arrived at Cincinnati on June 16,1946. A total of 
83 crates of the cantaloups were sold for $274.50, 98 crates were sold 
for $355.80, four crates for $8, and a total of 127 crates were lost. 
From the gross proceeds of $638.30 complainant deducted the follow- 
ingitems: Freight $369.32, car service $129.16, drayage $9.25, ice $38.92 
and commission charges of $63.83, leaving net proceeds of $27.82. 

6. Car NWX 50088 arrived at Cincinnati on June 17, 1946. A total 
of 360 crates were sold for $1,080, but 187 of the crates invoiced at 
$3.00 per crate or $411.00 were dumped, leaving gross Pree ‘eeds of $669 
from which complainant deducted the following items: Freight 
$541.58, car service $15.86, ice $18.76 and brokerage $50, leaving net 
proceeds of $42.80. 

7. Car RD 33464 arrived in Cincinnati on — 22,1946. A total of 
200 crates were sold for $550 and 112 erates for $224. From the gross 
proceeds of $774 complainant deducted these expense items: Freight 
$365.71, drayage $15.60, ice $17.88 and $77.40 commission, leaving net 
proceeds of $297.41. 

8. Car ART 19595 arrived in Cincinnati on June 23, 1946, and com- 
plainant sold 307 crates for $393.75 and five crates were lost. Com- 
plainant deducted the following expense items: Car service $129.16, 
freight $417.21, drayage $15.60, ice $38.56 and charged commission of 
$39.38, which aggregate expense items exceeded the gross proceeds, mak- 
ing a loss on the carload of $246.16. The net proceeds from the four 
carloads of cantaloups, after deducting expense items and commissions, 
was $121.87 which complainant applied on the $936 advanced to re- 
spondent, leaving a balance due complainant of $814.13, which respond- 
ent failed and refused to pay. 

9. On or about June 14, 1946, respondent promised and agreed to 
ship a total of five carloads of carrots from Texas to complainant at 
Chicago, Illinois, for sale by it as a commission merchant and relying 
on such promise complainant advanced to respondent $1,000, but re- 
spondent failed to ship the carrots or any of them, and also failed and 
refused to return the $1,000 advanced by complainant or any part 
thereof. 

10. Informal complaint was made by complainant against respond- 
ent on July 31, 1946, which was within nine months after the cause of 
action accrued. The formal complaint was filed on March 3, 1947. 
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CONCLUSIONS 


It is the law of partnership that a member acting within the scope 
of the partnership business binds the partnership. Pattash Bros. v. 
Burnet, 50 Fed. (2d) 317 (App. D. C. 1931) ; Modern Law of Partner- 
ship—Rawley, Vol. 1, § 485. Since the answering member of respond- 
ent partnership confirms the allegations of the complaint to the effect 
that L. L. Allison and F. F. Fox formed a partnership for the purpose 
of engaging in the exact type of business which it contracted with the 
complainant to perform with proof of respondent’s breach of contract, 
makes an award of damages imperative. It is concluded that the 
failure of respondent partnership to pay complainant the net loss 
incurred in handling the four carloads of cantaloups, and its failure 
to return the money advanced in connection with respondent’s agree- 
ment to ship the carrots, were and are violations of section 2 of the act. 
Reparation should be awarded complainant in the total amount of 
$1,814.13, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,814.13, with interest thereon at 5 
percent per annum from July 1, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation, and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1642) 


Crarence D. Davis, INc., v. Warp Frurr & Propuce Co. PACA Doc. 
No. 4806. Decided November 3, 1947. 


Failure to Pay—Promissory Note Evidence of Indebtedness and Not Payment— 
Effect of Failure to Answer Complaint 


Where complainant sold a carload of potatoes to respondent and the latter 
accepted them, gave a short-time promissory note for the price but failed to 
pay the note when due, and also failed to answer complainant’s complaint 
to recover reparation for respondent’s failure to pay, held: (1) the note was 
merely evidence of respondent’s obligation and not payment; (2) the failure 
to answer constituted an admission that the allegations of the complaint 
are true; and (3) reparation should be awarded complainant in the amount 
of the purchase price.* 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Clarence D. Davis, Inc., of Elmira, New York, complainant, pro se. Ward 
Fruit & Produce Co., of Durham, North Carolina, respondent, pro se. Mr. 
Raymond L. Dillman, Presiding Officer. 






































Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


A formal complaint in this proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a e¢ seg.), 
was filed on June 16, 1947. It is, in substance and effect, alleged in 
the complaint that on or about March 13, 1947, complainant sold a 
carload of potatoes to respondent at $2.35 per hundred pounds, 
f. o. b. Elmira, New York, warranted as grade U. S. No. 1, for ship- 
ment to respondent at Durham, North Carolina. It is alleged fur- 
ther that complainant shipped the potatoes and they were accepted 
by respondent but the price has not been paid. Reparation is prayed 
for in the amount of the unpaid price. 

A copy of the complaint and a copy of the report of investigation 
that was made by the Fruit and Vegetable Branch was served on 
respondent and a copy of the report of investigation was served on the 
complainant by registered mail on August 11, 1947. In a letter which 
accompanied the complaint respondent was informed that failure to 
answer it within 20 days after the receipt of such notice would con- 
stitute a waiver of hearing, and would also be deemed to be an ad- 
mission of the truth of the facts alleged. Respondent did not answer 
the complaint, except to state that he “took a tremendous loss on the 
potatoes.” He requested an extension of time to September 10, 1947, 
in which to pay the amount claimed as due and owing complainant. 
The request was granted but payment has not been made. The com- 
plaint is, therefore, disposed of on the basis of the facts alleged, and 
the effect of respondent’s failure to answer, together with his later 
promise to pay if an extension of time for that purpose was granted. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 501 Railroad 
Avenue, Elmira, New York. 

2. Respondent is an individual, Frank H. Ward, doing business at 
Durham, North Carolina, under the name of Ward Fruit & Produce 
Co. At the time the formal complaint was filed, June 16, 1947, re- 
spondent was licensd under the act. 

5. On or about March 13, 1947, complainant sold a carload of 
potatoes to respondent at $2.35 per hundred pounds, f. o. b. Elmira, 
New York, for shipment in interstate commerce to respondent at 
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Durham, North Carolina. The total agreed price was $1,057.50, 
Complainant warranted the potatoes as grade U. S. No. 1 and they 
conformed to that warranty. Shipment of the potatoes was made 
from Marion, New York, on March 14, 1947, in car FGEX 50089, 
Respondent accepted and received the shipment at Durham, North 
Carolina, but failed to pay complainant the agreed price. He gave 
complainant a promissory note for the price, dated March 21, 1947, 
due and payable at The Citizens National Bank of Durham, but the 
note was not paid, or any part thereof, and there is due and owing 
complainant from respondent the sum of $1,057.50. 

4. The formal complaint was filed within nine months after the 


cause of action accrued. 
CONCLUSIONS 


Respondent’s failure to answer the complaint constitutes an ad- 
‘mission of the truth of the facts therein alleged. His express promise 
to pay the “full amount” due complainant as recently as August 26, 
1947, is a further acknowledgment of liability. The giving of a 
promissory note to complainant in the amount of the price is only 
evidence of the indebtedness and not payment. Areiner-Green Com- 
pany v. James DiGiacomo, 3 A. D. 519. It is concluded, therefore, 
that respondent’s failure to pay was, and is, a violation of section 2 
of the act. Reparation should be awarded complainant in the 
amount of the unpaid price, with interest, and the facts should be 


published. 
ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparations, $1,057.50, with interest thereon at 5 
percent per annum from March 21, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after its 
date. 


(A. D. 1643) 


Luxe LeBuianc Lumper Company v. AL TANKLOW AND SAM POLANSKY. 
PACA Doc. No. 4699. Decided November 4, 1947. 
Dismissal—Failure to Meet Requirements of Statute of Frauds 


Where complainant alleged a sale to respondent of sweetpotatoes and respondent 
denied the purchase and in a motion to dismiss pleaded the statute of frauds, 
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held, that since the contract was oral, it was within the statute and the 
complaint should be dismissed as to this respondent.* 







Failure to Pay—Default 





Where complainant alleged that respondent agreed to handle sweetpotatoes and 
guarantee against loss, and respondent did not file an answer, held, that 
reparation should be awarded complainant for the invoiced price against 
the respondent in default.* 

Davidson & Davidson, of Lafayette, Louisiana, for complainant. Mr. Daniel S. 
Ring, of Washington, D. C., for respondent Al Tanklow. Mr. Frederick W. 

Woodley, Presiding Officer. 








Decision by Thomas J. Flavin, Judicial Officer. 






PRELIMINARY STATEMENT 





This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seg.). In the formal 
complaint filed December 16, 1946, complainant seeks to recover from 
respondents the purchase price of a carload of sweetnotatoes. An 
investigation of the informal complaint received August 19, 1946, 
was made by the Department. A copy of the report of investigation 
and a copy of the formal complaint were served upon each respondent. 
A copy of the report was also sent to complainant. 

Complainant alleges in the formal complaint that on or about July 
31, 1946, it received a telephone call from Al Tanklow, who gave his 
address as in care of Sam Polansky, 1010 Seventh Street, N. E., Wash- 
ington, D.C. According to complainant, Tanklow agreed to purchase 
a carload of sweetpotatoes at the ceiling price of $3.30 f. 0. b. Scott, 
Louisiana, and requested complainant to inform him by telegraph 
when shipment would be made. On August 1, 1946, complainant 
telegraphed Tanklow, in care of Polansky, that shipment could be 
made the first of the week, and on Tuesday, August 6, complainant 
notified Tanklow by telegraph that the potatoes had been shipped that 
day. 

Complainant further alleges that on August 14 Polansky telephoned 
complainant and said that no shed space was available and Tanklow 
was on the west coast, and he was authorized by Tanklow to advise 
complainant. that the shipment should be sold on account, with Tank- 
low agreeing to guarantee any loss sustained thereby. It is stated 
that Polansky was requested to confirm this guarantee but did not and, 
instead, Tanklow telegraphed complainant that the car could not be 
“handled” and should be disposed of elsewhere. The next day, com- 



































*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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plainant alleges, Polansky called and asked that the shipment be re- 
leased to him for sale and complainant did so. Complainant then 
telegraphed Polansky that the shipment was released with the under- 
standing that complainant would not sustain a loss. 

Through Polansky, the potatoes were sent to a commission merchant 
and were sold for net proceeds of $701.38. Complainant asks an award 
of reparation for the full purchase price, $1,663.20. 

Complainant further avers that the negotiations and correspondence 
indicate that Sam Polansky was familiar with all of the details and was 
a party to the entire transaction, and both he and Tanklow guaranteed 
complainant against any loss which might result from the sale of the 
released shipment. Polansky was served with a copy of the formal 
complaint on January 28, 1947, but he did not file an answer. 

Respondent Tanklow filed an answer to the formal complaint on 
January 29, 1947, and an amended answer May 15, 1947. Tanklow’s 
version of the telephone conversation on July 31, 1946, is that, at the 
request of Polansky, inquiries were made concerning the availability 
of sweetpotatoes and that complainant was informed that if and 
when shipments could be made, Polansky should be contacted direct. 
Tanklow denies that he contracted to purchase the sweetpotatoes for 
himself or that he had authority to purchase them for Polansky. It is 
further denied that Tanklow authorized Polansky to obtain the release 
of the shipment for sale on account or to guarantee complainant against 
loss on such sale. A request for an oral hearing was contained in the 
answer. 

The parties were notified by letter that they would be allowed to file 
applications for deposition orders. A letter was received from com- 
plainant indicating that it would not attend an oral hearing and 
depositions would be taken. Subsequently, the depositions of Arthur 
J. O’Connor, a managing partner in complainant company, and Clara 
Belle Martinez, his secretary, were taken and forwarded to the Hearing 
Clerk. The testimony of the deponents is to the same effect as the 
matters contained in the complaint. 

On June 18, 1947, Tanklow’s attorney filed a motion to dismiss the 
complaint as to this respondent. It is contended, therein, that the 
complainant’s pleadings and depositions relate to an oral contract, 
that the alleged contract would be governed by the law of the District 
of Columbia, and there is no writing signed by Tanklow to satisfy the 
statute of frauds which is a part of the law of the District of Columbia. 
In a reply to this motion, complainant does not deny the applicability 
of such statute of frauds, but states that the entire record shows that 
the two respondents handled the entire transaction and each tried to 
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shift the burden to the other when it developed that the shipment 
would result in a loss rather than a profit. 

An oral hearing was not held in this proceeding ; as will be seen here- 
inafter disposition was made on the basis of the motion to dismiss and 
the default of an answer on the part of respondent Polansky. 


FINDINGS OF FACT 


1. Complainant Luke LeBlanc Lumber Company is a partnership, 
composed of Arthur J. O'Connor, Clay LeBlanc, George LeBlanc, 
Roy Broussard, Marie Louise LeBlanc, Lucille LeBlanc and Caroline 
Boudreaux Le Blanc, whose address is Scott, Louisiana. 

2. Respondent Al Tanklow is an individual whose address is 5336 
Colorado Avenue, N.W., Washington, D. C. Tanklow was not li- 
censed under the act at the time of the transaction described in the 
complaint but a license was issued to him on September 3, 1946. 

3. Respondent Sam Polansky is an individual whose address is 1010 
Seventh St., N.E., Washington, D. C. This respondent was licensed 
under the act during 1946. 

4. On or about July 31, 1946, Al Tanklow in Washington, D. C. 
called complainant in Louisiana concerning a carload of sweet potatoes 
for shipment to Washington. By a telegram dated August 1, 1946, 
complainant wired as follows: 

“AL TANKLOW, C/O SAM POLANSKY, 1010 SEVENTH ST. N.E., WASH- 
INGTON, D. C. REPHONE DUE HEAVY RAINS BEST CANDO SHIPMENT 
FIRST OF WEEK CEILING 3.30 NET FOB CAR 70 TO 85% UHZAH [U. 8. NO. 1 
PORTO RICAN] OR BETTER CORMA [WIRE IMMEDIATELY WHETHER 
ACCEPTED OR DECLINED)” 

5. On August 6 complainant telegraphed Tanklow, in care of 
Polansky, “WFE 65552 SWEETS 504 CRATES OUT TUESDAY 
EX-ARNANDVILLE ROUTED T & NO ALEX MOP EST LOUIS 
BANDO.” Sam Polansky telegraphed complainant on August 8 
“YOUR WIRE 65552 YOU SHIP TO AND DRAFT TANKLOW 
NO AUTHORITY HE PURCHASE FOR MY ACCOUNTS AD- 
VISE.” In reply, complainant’s telegram states, “REFERENCE 
65552 WE DRAFTING ON TANKLOW NOT YOU AS PER HIS 
INSTRUCTIONS.” 

6. The shipment arrived in Washington on August 14, 1946, billed 
to complainant advise Al Tanklow. Tanklow sent the following tele- 
gram to complainant, “SORRY CAN NOT HANDLE PFE 65552 
NOW ON TRACK WASHINGTON HAVE NO HOUSE TO OP- 
ERATE THINK BEST MAKE OTHER DISPOSITION TO AN- 

OTHER CITY.” 


769901—_48——_3 














reading: 


“REFERENCE PHONE CONVERSATION WITH OUR MR. O’CONNOR BE- 
FORD ENDEAVORING PLACE CAR WFEX 65552 NOW BILLED OURSELVES 
ADVISE AL TANKLOW CO., WASHINGTON, D. C. 
FIRMING GUARANTEE OF ANY LOSS SUFFERED BY US IN HAVING THIS 
BELIEVE NECESSARY TO HAVE TANK- 
AUTHORIZING US AND GUAR- 


CAR SOLD ON CONSIGNMENT. 
LOW SEND THIS WIRE DIRECT TO US. 
ANTEEING ANY LOSS SUSTAINED PLEASE HANDLE QUICK.” 

An hour later, complainant telegraphed Polansky, “PER PHONE 
CONVERSATION WE HAVE WIRED BANDO RAILROAD 
TO RELEASE PACIFIC 65552 NOW BILLED TANKLOW 
OPEN TO YOU AND IT IS OUR UNDERSTANDING THAT 
NO LOSS WHATSOEVER IN 
MAKING THIS TRANSFER OF CAR OVER TO YOU AS 
TANKLOW’S AGENT.” 

8. On August 15, Polansky notified complainant, “ANSWERING 
TANKLOW EVIDENTLY ACTED ON HIS OWN INITIATIVE 
HAS NO AUTHORITY MAKE ANY PURCHASES FOR MY 
ACCOUNT. WILL HANDLE ONLY FOR YOUR ACCOUNT 
MAKE OTHER DISPOSITION ADVISE PFE 


“WE ARE TO 


OTHERWISE 


65552.” 


9. Polansky late on August 16 turned the shipment over to 
W. Gibbs Farrier of Washington, D. C. for sale. The account sales 
addressed to Polansky shows gross proceeds of $1,222.85 and a net 
No part of this amount was paid to complainant. 

10. The formal complaint was filed within nine months after the 
cause of action accrued. 


of $701.38. 


The motion to dismiss. filed by respondent Tanklow invokes the 
Uniform Sales Act which reads in part as follows: 

“A contract to sell or a sale of any goods or choses in action of the value of 
five hundred dollars or upwards shall not be enforcible by action unless the 
buyer shall accept part of the goods or choses in action so contracted to be sold 
or sold, and actually receive the same, or give something in earnest to bind 
the contract, or in part payment, or 
writing of the contract or sale be signed by the party to be charged or his agent 


in that behalf.” (28 D. C. Code section 1104 (1).) 


The complaint and the depositions submitted by complainant relate 
to an oral agreement on the part of Tanklow to purchase from com- 
plainant the carload of sweet potatoes. There is no showing on the 
part of complainant that the requirements of the statute of frauds 
have been met or that Tanklow agreed to handle the shipment or 
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7. On August 14, Complainant sent a telegram to Sam Polansky 
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guarantee complainant against loss. The complaint as to Tanklow 
should, therefore, be dismissed. 

The other respondent named in the complaint, Sam Polansky, did 
not file an answer to the formal complaint, which was served upon 
him by registered mail on January 28, 1947. At that time he was 
notified, by letter, that section 47.8 (c) of the rules of practice issued 
pursuant to the act (7 CFR 47.1 et seq.), provides that the failure 
to file an answer within the twenty-day period allowed shall consti- 
tute a waiver of hearing and an admission of the facts alleged in 
the complaint. 

The complaint alleges that Polansky, by telephone, requested A. J. 
O’Connor of complainant to release to him the carload of sweet 
potatoes and he represented that Tanklow had authorized him to 
guarantee complainant against a loss on the invoice price. In his 
answer, Tanklow denied under oath that he had authorized Polansky 
to handle the sweet potatoes or to guarantee against any loss. The 
depositions submitted by complainant are insufficient to show that 
Polansky was Tanklow’s agent. 

The next conversation alleged in the complaint is as follows: “Sam 
Polansky again telephoned complainant and spoke to the managing 
partner, A. J. O’Connor, asking that the car be released and opened. 
When asked specifically about the guarantee against loss, Polansky 
gave no definite information but confusingly evaded a direct answer.” 
Another pertinent allegation is that Polansky, as an associate of Tank- 
low, “guaranteed complainant against any loss which would be 
sustained by selling the car opened.” 

The record shows that the carload of sweetpotatoes was accepted 
by Polansky for handling and the potatoes were in fact sold by him. 
It further appears that Polansky understood the handling of the 
sweetpotatoes would be sanctioned by complainant only in return for 
a guarantee against loss. Polansky’s liability to complainant could 
rest upon the foregoing understanding, or upon Polansky’s alleged 
guarantee against loss arising from his association with Tanklow. 

The failure of Sam Polansky to properly account and pay to com- 
plainant the amount of $1,663.20 is a violation of section 2 of the act. 
Reparation should be awarded to complainant against respondent 
Polansky in that amount. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, Sam Polansky shall 
pay to the complainant $1,663.20, with interest thereon at 5 percent 
per annum from September 10, 1946, until paid. 
The complaint against Al Tanklow is dismissed. 















1072 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 6 A.D, 


The facts should be published. 

Copies of this decision shall be served on the parties by registered 
mail or in person and, except as to the date of payment of reparation 
and service on the parties, this order shall become effective 20 days 


after its date. 


(A. D. 1644) 
PACA Doc. No. 4646.* Decided November 6, 1947. 


Dismissal—Lawful Rejection 


_ Complainant dismissed where damages claimed for rejection of carload of 
tomatoes purchased rolling and found not to meet contract requirements 
when delivered. 


Rejection of Rolling Shipment Sold F. O. B. 


Where a rolling shipment is sold f. o. b., the buyer may reject it if produce was not 
in suitable shipping condition at time of sale. 


Confirming Telegram Not Conclusive Proof of Terms of Contract 


A confirming telegram is some evidence of the terms of an oral agreement but 
it is a self-serving statement which is not conclusive. 


Messrs. Spiegel & Rosenblatt, of Chicago, Illinois, for complainant. Mr. Gilbert 


E. Morcroft, of Pittsburgh, Pennsylvania, for respondent. Mr. Joseph T. 
Murphy, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricutural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a, e¢ seq.), instituted 
by formal complaint filed September 25, 1946, wherein complainant 
seeks to recover the purchase price of a carload of tomatoes allegedly 
sold to respondent while rolling on the basis of shipping point accept- 
ance final. Complainant further alleges that it tendered to respondent 
at * * *, the kind, quality and grade of tomatoes called for in 
the contract of purchase and sale, and in the manner agreed upon, but 
that respondent failed, neglected and refused to accept the said 
tomatoes which was in violation of section 2 of the act. 

Respondent filed an answer on December 4, 1946, admitting the 
purchase of a carload of tomatoes, but denying that it at any time 
agreed to purchase the tomatoes on the basis of “shipping point ac- 
ceptance final.” Respondent avers that the terms of the contract 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
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by telephone orally agreed upon by and between the parties was $2.50 
per lug “f. o. b., standard refrigeration, to arrive * * * turning.” 
Respondent further specifically denies that the kind, quality and 
grade of tomatoes called for in the contract were tendered to it or 
that the shipment was made in the manner agreed upon. To the con- 
trary, respondent alleges that complainant failed to comply with the 
contract in the following respects: (a) The car was not transported 
under standard refrigeration as orally ordered, (b) the contents 
thereof did not arrive at * * *, turning, (c) the contents of 
said car were not in suitable shipping condition at point of shipment. 
As a special plea, respondent invoked the Statute of Frauds and 
claims that the alleged contract is not enforceable against respondent 
by reason of the provisions of said statute. 

The record includes a report of investigation made by the Fruit 
and Vegetable Branch, copies of which were served on the complain- 
ant and the respondent by registered mail on November 18, 1946. At 
the same time, a copy of the complaint was served by registered mail 
on the respondent. 

An oral hearing was held in * * * , on May 2, 1947, at which 
time the parties appeared in person and testified orally. Both parties 
were also represented by counsel. At the close of complainant’s tes- 
timony, respondent’s attorney made a motion to dismiss the complaint 
on the ground that the written exhibits in evidence, together with the 
testimony of complainant that those exhibits constituted the entire 
writings between the parties, are not sufficient to take the case out of 
the Statute of Frauds, and that there is no written contract or mem- 
orandum thereof signed by the party to be charged, and no binding 
contract between the parties upon which an award could be made. 
The examiner overruled the motion of respondent’s attorney to dismiss 
the complaint and suggested that authorities on the point be submitted 
by counsel in their briefs. 


FINDINGS OF FACT 


1. The complainant is an individual, * * *, doing business 
under the name and style of * * *, whose business address 
is 1K * w 
2. Respondent, * * * , is a corporation whose post office ad- 
dress is * * *, Respondent was licensed under the Perishable 
Agricultural Commodities Act at the time this transaction occurred 
and is now so licensed. 

3. On or about September 29, 1945, complainant sold to respondent, 
in interstate commerce, a carload of 700 lugs of tomatoes, Barbara 


Coast brand and S & N Brand, Pearson variety, 85 percent U. S. No. 
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1 quality, at $2.50 per lug f. o. b. eek point, the shipment to move 
under standard refrigeration to * * *, 

4. The tomatoes were shipped on September 25, 1945, in car MDT 
17712 from * * * and were sold while rolling under standard 
ventilation and proceeded with the same service, after diversion to 
respondent, at * * *, 

5. The shipment arrived at * * * October 8, 1945, and was 
rejected by respondent due to condition. Government. inspection 
made October 10, 1945, showed “approximately 15% mature green, 
15% turning, 10% firm ripe and 20% soft ripe. Decay ranges from 

12% to 80%, average approximately 40%. Decay is Rhizopus Rot, 
Bacterial Soft Rot and Blue Mould Rot early stage to complete decay.” 

6. The carload of tomatoes was diverted by complainantto * * * 
and eventually was abandoned to the railroad as worthless. 

7. An informal complaint was filed on January 5, 1946, which was 
within nine months from the date the cause of action accrued. 


CONCLUSIONS 


Respondent’s major defense is based upon four allegations con- 
tained in its answer, viz., that the terms agreed upon by the parties 
were $2.50 per lug f. o. b. and that respondent never, at any time, either 
orally or in writing, agreed to purchase the tomatoes on the basis of 
“Shipping point acceptance final;” that the service requested for the 
shipment of tomatoes was standard refrigeration and that complainant 
assured respondent that the tomatoes were moving under standard 
refrigeration when, as a matter of fact, this was not true; that the 
tomatoes were to arrive at * * * turning but instead arrived 
with an average of 40 percent decay, and that the tomatoes were not 
in suitable shipping condition at the time and place of shipment. 

The undisputed evidence is that the contract was made orally over 
the telephone, with the complainant * * *, and * * * 
and * * * of respondent corporation joining in the conversation. 
The one vital controversial question is whether this was an ordinary 
f. o. b. sale or whether it was on the basis of f. 0. b. shipping point ac- 
ceptance final, as contended by the complainant. Both * * * 
and * * * testified that respondent did not agree to the “shipping 
point acceptance final” term, that neither these words nor any words 
of similar import were mentioned in the telephone conversation. The 
record shows that respondent received complainant’s confirming tele- 
gram containing the words “shipping point acceptance final,” but 
respondent’s president testified that he did not see the wire until several 
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days later, that he read it hastily and did not give particular attention 
to the words “shipping point acceptance final” contained therein. 
The fact that these words were inserted in the confirming wire and 
were not subsequently objected to by respondent may be some evidence 
in favor of complainant’s contention, but it is a self serving statement 
and is by no means conclusive. William D. Branson, Limited v. J. Ler- 
ner and Sons, 6 A, D, 378. The invoice contains no such provision, but 
merely recites the terms as “$2.50 FOB, Total $1750.” The complain- 
ant has the burden of proving its case by a preponderance of the evi- 
dence and since it alleges that the sale of the tomatoes was at a price 
f. o. b. shipping point acceptance final, which is denied by respondent, 
complainant has the burden of proving the terms of the contract as 
alleged. Justman-Feldbaum, Inc. v. Nathan Litwak, 3 A. D. 601. 
In this connection, attention is called to complainant’s contention that 
it secured Federal inspection which disclosed that the shipment was 
of good quality but there is no evidence of such inspection in the record. 
Furthermore, since two of respondent’s witnesses testified positively 
that the tomatoes were not purchased “shipping point acceptance 
final,” it is concluded that complainant has failed to sustain the burden 
of proving that the sale was made on that basis. 

Both the president and the general manager of respondent testified 
at the hearing that respondent insisted upon standard refrigeration 
for the shipment in order that the tomatoes would arrive turning, and 
that respondent was informed by complainant that the car was rolling 
under standard refrigeration and that it would proceed to * * * 
under the same service. This was denied by complainant at the hear- 
ing. However, upon receipt of respondent’s telegram of October 9, 
stating that respondent “BOUGHT MDT 17712 STANDARD RE- 
FRIGERATION TO * * * TO ARRIVE TURNING CON- 
DITION CAR ARRIVED YESTERDAY INSPECTED THIS 
MORNING DEAD RIPE ENTIRE CAR LEAKING DIVERT 
ELSEWHERE WE REFUSING,” complainant did not deny that 
the tomatoes were to have moved under standard refrigeration. Com- 
plainant’s answering wire referred to the service which was furnished 
the car and reads in part as follows: “STANDARD VENT TO DES- 
TINATION CAR WASN’T CHANGED TO STANDARD RE- 
FRIGERATION.” The following day, October 10, respondent wired 
complainant, stating: 

“YOUR PHONE CONVERSATION ON CAR 17712 YOU SPECIFICALLY 
REPRESENTED CAR AS BEING STANDARD REFRIGERATION AND OUR 
INSTRUCTIONS WERE TO LEAVE ROLL TO DESTINATION * * * 
STANDARD REFRIGERATION. * * *” 
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Complainant replied, “ANSWERING 17712 DID NOT CONFIRM 
STANDARD ‘REFRIGERATION AND CAN’T BE RESPON. 
SIBLE THEREFORE BELONGS TO YOU * * *” A third 
wire from respondent to complainant stated : 

“REFERENCE 17712 CAR PURCHASED UNDERSTANDING WAS STAND- 

ARD REFRIGERATION AS REPRESENTED OVER PHONE NOW YOU GIVE 
US THE STORY THAT CAR WAS NOT STOP MORRIS WILL ABSOLUTELY 
TAKE EVERYTHING TO WASHINGTON AS NOT LIKE TO BE JAMMED 
AROUND THE WAY YOU HAVE ON THIS ORDER WE STILL REFUSING 
CAR.” 
We think it is significant that complainant at no time denied the state- 
ment made by respondent in its telegrams. Complainant merely 
stated, “DID NOT CONFIRM STANDARD REFRIGERATION 
AND CAN’T BE RESPONSIBLE THEREFORE BELONGS TO 
YOU.” In our opinion, the uncontradicted telegrams from respond- 
ent to complainant upon arrival of the tomatoes at destination and the 
testimony of respondent’s two witnesses at the oral hearings are suffi- 
cient to establish respondent’s claim that the service agreed upon by 
the parties for the car of tomatoes was standard refrigeration. 

In an f. o. b. shipment sold while rolling such as this appears to have 
been, the buyer may reject the produce provided the goods were not in 
suitable shipping condition at the time of sale, assuming that the 
transportation service and conditions were normal. In this case, in 
view of the report of inspection at destination, we must agree with 
respondent’s contention that the tomatoes were not in suitable ship- 
ping condition when purchased. There is nothing in the record to 
indicate that the transportation service and conditions under which 
the car moved were other than normal and it is not believed that to- 
matoes certified as containing decay ranging from 12% to 80%, aver- 
age 40%, could be considered as in suitable shipping condition. It 
appears, therefore, that respondent’s rejection of the carload of to- 
matoes was not without reasonable cause, and the complaint should 
be dismissed. Anonymous Dec., 4 A. D. 691. 

In view of the foregoing conclusions, it is not necessary to decide 
whether the contract was enforceable against respondent under the 
Statute of Frauds. 





ORDER 


The complaint herein is dismissed. 
Copies hereof shall be served upon the parties by registered mail or 
in persori. 
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(A. D. 1645) 
PACA Doc. No. 4717.* Decided November 6, 1947. 


Dismissal—Settlement Between Parties 


Complaint for reparation dismissed on notification by complainant that its 
claim against respondent had been settled. 


Messrs. Spiegel & Rosenblatt, of Chicago, Illinois, for complainant. Messrs. 
Ryan, Askren & Mathewson, of Seattle, Washington, for respondent. Mr. 
John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.), complaint 
was filed for the recovery of a loss alleged to have been sustained as 
the result of respondent’s failure to deliver a carload of cauliflower 
which would meet contract requirements. Respondent answered de- 
nying any and all liability to complainant in connection with the 
transaction involved. Subsequently, attorneys for complainant re- 
quested dismissal of the complaint and attached to this request a re- 
lease executed by complainant on October 14, 1947, expressly releasing 
respondent “from any claim whatsoever asserted in action No. 4717 
now pending before the U. S. Department of Agriculture for damages 
on account of losses incurred arising out of that certain shipment of 
cauliflower upon which the said complaint was based.” Accordingly, 
the complaint filed in this proceeding is hereby dismissed. 

Service hereof shall be made upon the parties. 


(A. D. 1646) 
PACA Doe. No. 4640.* Decided November 12, 1947. 
Dismissal—Request of Complainant 


Complaint for reparation dismissed on request of complainant where no counter- 
claim involved and dismissal requested in answer. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Messrs. Spiegel € 
Rosenblatt, of Chicago, Illinois, for respondent. Mr. John T. Pearson, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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ORDER OF DISMISSAL 


On July 24, 1945, complainant filed an informal complaint under 
the Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 
ed. 499a e¢ seg.) against respondent alleging that it had been damaged 
as the result of respondent’s failure to deliver two carloads of tomatoes 
which would meet contract requirements. A formal complaint was 
filed on December 29, 1945, for the recovery of a loss claimed to have 
been sustained as the result of these shipments arriving at destination 
in poor condition. A copy of the formal complaint and a copy of the 
report of investigation were served on respondent by registered mail 
on October 26, 1946. 

Respondent filed an answer on November 14, 1946, admitting the 
sale of the two carloads of tomatoes to complainant but denying that 
any misrepresentations were made to complainant in connection with 
the transaction involved and requesting dismissal of the complaint. 

In a letter dated October 28, 1947, and signed by R. W. Gudgeon 
as complainant’s authorized representative, the following statements 
are made: “I wish to inform you that my client has directed me to 
withdraw the above complaint filed against * * *. Under the 
circumstances, please consider this your authority to withdraw this 
complaint and close this case accordingly.” 

Respondent’s answer did not assert a counterclaim and since it 
appears that dismissal of the complaint will in no way prejudice the 
rights of respondent, the complaint is dismissed. Copies hereof shall 
be served on the parties. 


(A. D. 1647) 
PACA Doc. No. 4540.* Decided November 18, 1947. 


Dismissal of Petition for Reconsideration 


Where reparation was awarded complainant, and respondent petitioned for re- 
consideration and attached the affidavit of a person who was not available 
as a witness at the time of the hearing, the petition is dismissed because (1) 
the testimony of such affiant would only be corroborative of other testimony, 
and (2) because the prior order is supported by physical evidence and the 
greater reasonableness of complainant's version of the transaction.** 


Mr, Alexander Golbus, of Chicago, Illinois, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1940 ed. 499a et seg.), complainant was awarded 
reparation against respondent by order dated July 29, 1947 (6 A. D. 
720), based on respondent’s rejection of a carload shipment of peaches, 
and respondent’s counterclaim was dismissed. Respondent has filed 
a petition for reconsideration, which has been served and answered 
by complainant. 

Petitioner contends that having proven by a greater preponderance 
of the evidence that the sale was on an f. o. b. delivered * * * 
basis rather than at a price f.0.b. * * * rolling acceptance final, 
U. S. one when shipped, the complaint should have been dismissed. 
Respondent also submits an affidavit of a former employee who states 
that he remembers seeing complainant’s representative, on August 2, 
1945, “delete and scratch out” from the original invoice the words 
“rolling acceptance final” and “when shipped.” Petitioner indicates 
that affiant will be called as a witness if the proceeding is reopened and 
a further hearing is provided. 

The testimony of the affiant would, at most, merely corroborate that 
already given by the respondent. 

The issue of fact concerning the changes in the wording of com- 
plainant’s invoice that was agreed upon by * * * and complain- 
ant’s representative, * * * was resolved in complainant’s favor 
largely upon the appearance of physical evidence and the greater rea- 
sonableness of complainant’s version of the transaction. 

We are convinced that the findings of fact that were made, the con- 
clusions that were reached based thereon, and the award of damages to 
complainant were proper and warranted by the record. 

Respondent’s petition is dismissed. 

This order and the order of July 29, 1947, shall become effective 30 
days after the date hereof. 

Service of this order shall be made upon the parties by registered 
mail or in person. 


(A. D. 1648) 


AssociATep Frurr Disrriputrors of CALIFORNIA v. HorrmMan BANANA 
Company. PACA Doc. No. 4683. Decided November 18, 1947. 


Rejection Without Reasonable Cause—Failure of Buyer to Give Proper 
Shipping Instructions 


Where purchaser under an f. o. b. contract desired shipment of tomatoes to 
arrive green but failed to so advise shipper who gave the usual instructions 
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to carrier and Federal inspection discloses tomatoes met contract require- 
ments a week after rejection by respondent, it is held that the rejection wag 
without reasonable cause in violation of the act and reparation should be 
awarded for the loss sustained by buyer on resale of the commodity after 
rejection.* 






































Mr. John McGlasson, of Waco, Texas, for complainant. Mr. Wilford W. Naman, 
of Naman, Howell & Boswell, of Waco, Texas, for respondent. Mr. William 
A, Bolding, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


— 


Complaint was filed in this proceeding under the Perishable Ag- 
riculture Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.), 
for the recovery of a loss sustained on resale of a carload of tomatoes 
after rejection by respondent. It is alleged in the complaint that as 
the result of negotiations through the Eubank Brokerage Company, 
which acted in this transaction as agent for both parties, complainant 
sold to respondent one carload of “Attention Brand” tomatoes, 85% 
U.S. No. 1 or better, at the agreed price of $2.15 per lug “f. 0. b. ship- 
ping point” Olive, California, and upon arrival of the shipment at 
destination, Waco, Texas, respondent refused to accept delivery. 
Promptly following this rejection, complainant resold the tomatoes 
at a loss of $1,061.83 for the recovery of which this proceeding was 
instituted by an informal complaint made to the Regulatory Division, 
Fruit and Vegetable Branch, on September 25, 1946. A formal com- 
plaint was filed on December 23, 1946, and on February 17, 1947, a copy 
of it, together with a copy of the report of investigation made by the 
Regulatory Division, was served on the respondent. On the same day, 
a copy of the report of investigation was served on complainant. 

Respondent filed an answer denying that complainant shipped the 
kind, quality and grade of tomatoes specified in the contract of sale 
and alleging that complainant knew that respondent desired a carload 
of tomatoes which would be green on arrival at Waco, Texas, and that 
it was impossible for respondent to handle a carload of ripe tomatoes 
on that market. Respondent also contends that the term “f. 0. b. point 
of shipnient fixed only the price and did not transfer title to said 
tomatoes to the respondent at the point of shipment.” It is further 
contended that the shipment was billed to complainant who failed to 
give proper shipping instructions to insure arrival of green tomatoes at 
destination as provided in the agreement entered into by the parties. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—EKd. 
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6 A.D. 


A formal hearing was held at Waco, Texas, on July 16, 1947, at 
which both parties were represented by attorneys. Complainant 
rested its case on the pleadings, exhibits attached thereto, and the 
report of investigation. Hymie Hoffman and S. N. Stogner testified 
for respondent. 

Respondent introduced evidence admitting the purchase of a car- 
load of tomatoes from complainant but contending that no request was 
received from complainant for shipping instructions and that the 
complainant did not order proper refrigeration service for trans- 
portation of the tomatoes. Evidence was placed in the record to show 
that the tomatoes were fifty percent ripe on arrival at Waco, Texas, on 
September 24, 1946. Federal Inspection at Houston, Texas, four 
days later, however, disclosed “1% Blossom-end Rot. Approximately 
15% are mature green, 45% turning, 24% ripe and firm and 15% 
ripe and soft.” 

FINDINGS OF FACT 


1. Complainant, Raymond M. Crane, is an individual doing business 
as the Associated Fruit Distributors of California, whose post office 
address is 1231 East 7th Street, Los Angeles, California. 

2. Respondent, Hymie Hoffman, is an individual doing business as 
the Hoffman Banana Company, whose address is Waco, Texas, and, 
during all of the times mentioned in the complaint filed herein, he 
was licensed under the Perishable Agricultural Commodities Act, 
1930, as amended. 

3. On September 17, 1946, the parties entered into a contract where- 
by complainant contracted to sell and respondent to purchase one 
carload of Orange County, California, tomatoes, Attention Brand, 
approximately 85% U.S. No. 1 or better at the agreed price of $2.15 
per lug f. 0. b. shipping point. This agreement was negotiated by the 
Eubank Brokerage Company of Waco, Texas, acting as agent for both 
complainant and respondent. 

4. On September 18, 1946, complainant shipped from Olive, Cali- 
fornia, car BREX 74583 containing 700 lugs of Attention brand 
green wrapped tomatoes which Federal inspection made on the day of 
shipment diseloses averaged approximately 87% U.S. No. 1 quality. 
This car was shipped “Initially Iced—vents closed to Belin, reice 
Belin—vents open diagonally across car to destination” and billed to 
complainant at Waco, Texas, where respondent was granted an oppor- 
tunity for inspection and could secure delivery on complainant’s order 
to the carrier. 

5. The aforesaid carload of tomatoes arrived at Waco, Texas, on 
September 28, 1946, and was examined the following morning by 
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respondent who refused to accept delivery at the contract price because 
he claimed that he ordered tomatoes to arrive green, but the exchange 
of telegrams negotiating the sale fails to support his contention in this 
respect. 

6. When it was found that respondent would not accept the tomatoes 
at the contract price, the shipment was diverted by complainant to 
Houston, Texas, where Federal inspection discloses “1% Blossom-end 
Rot. Approximately 15% are mature green, 45% turning, 24% ripe 
and firm and 15% ripe and soft,” and the tomatoes were sold there for 
respondent’s account for a net’ of $443.17 or at a loss to complainant of 
$1,061.83 for the recovery of which this proceeding was instituted. 

7. The formal complaint was filed December 23, 1946, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The documentary evidence-included in the record discloses that on 
or about September 17, 1946, respondent purchased a carload of At- 
tention Brand California tomatoes from complainant at the agreed 
price of $2.15 per lug f. o. b. shipping point where it was understood 
that the tomatoes would grade 85% U.S. No. 1 or better. The to- 
matoes graded approximately 87% U, S. No. 1 as disclosed by a certifi- 
cate of Federal inspection. The record fails to disclose that respondent 
requested shipment to be made in such manner that the tomatoes would 
arrive green at destination, as he now contends, and in the absence of 
any request other than railroad routing of the car, complainant gave 
the usual and customary instructions for movement of the shipment. 
Respondent also insists that he had no control over the shipment while 
it was in transit, but overlooks the fact that, although he is an ex- 
perienced dealer in such produce, he has failed entirely to prove that 
he advised complainant of desired refrigeration or that the tomatoes 
should arrive green at destination. 

Attention is also called to the fact that this was an f. o. b. sale in 
which the buyer assumes all risks of damage in transit not occasioned 
by the shipper. Zhe S. A. Gerrard Company v. H. Rothstein and 
Sons, 6 A. D. 248 and Steel City Fruit Company v. Monheim W hole- 
sale Produce Company, 4 A. D. 39. 

Under the facts as presented in this proceeding, it must be held that 
respondent's rejection was without reasonable cause and, therefore, in 
violation of section 2 of the act. Reparation should be awarded in the 
full amount claimed, and the facts published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,061.83, with interest thereon at 5 
percent per annum from September 24, 1946, until paid. 

The facts, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation, and as 
to service on the parties, this order shall become effective 20 days after 


its date. 





(A. D. 1649) 
PACA Doc. No. 4708.* Decided November 18, 1947. 


Dismissal—Settlement Between Parties 


Complaint for reparation dismissed on receipt of notice from complainant’s 
attorney that claim against respondent had been settled. 

Mr. Irving Coopersmith, of New York, New York, for complainant. Messrs. 
Aronovitz, Weinkle & Aronovitz, of Miami, Florida, for respondent. Mr. 
John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


On September 5, 1945, complainant filed an informal complaint and 
a formal complaint was filed on September 6, 1946, in this proceeding 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 
1940 ed. 499a e¢ seg.) alleging that respondent had failed to pay the full 
amount of the contract purchase prices for perishable agricultural 
commodities purchased and shipped in interstate commerce. Re- 
spondent filed an answer admitting that it was indebted to complain- 
ant in the sum of $115.60, tendered that amount in full settlement and 
requested dismissal of the complaint filed herein. Complainant’s at- 
torney has recently informed this Department that this controversy 
has been settled and the issuance of an order of dismissal was requested. 
Accordingly the complaint is dismissed. Copies hereof shall be served 
on the parties. 


Ed, 





*As explained in Prefatory Note, the identities of the parties are not disclosed. 
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(A. D. 1650) 
PACA Doc. No. 4642.* Decided November 20, 1947. 


Dismissal of Petition for Reconsideration—Evidence—Introduction of Exhibits 


Where in a petition for reconsideration respondent contends that certain ex- 
hibits were not introduced in evidence but the record shows respondent 
specifically waived any objection to their introduction, held, that the original 
order awarding reparation to complainant was supported by the facts and 
the petition should be dismissed.** 


Mr. Alexander Golbus, of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a e¢ seq.), 
an order was issued on October 14, 1947, awarding reparation to com- 
plainant against respondent. On October 24, 1947, a petition for 
reconsideration of that order was received from respondent. 

Respondent takes the position that the order is erroneous because 
it is not supported by evidence of record. In support of this conten- 
tion, it is asserted that while the order quotes verbatim certain 
telegrams between complainant and the * * * and copies of the 
telegrams were attached to the formal complaint, such telegrams 
were not introduced in evidence at the oral hearing. The objection 
is not well taken. At the oral hearing, complainant’s attorney 
offered in evidence the formal complaint and attached exhibits, and 
respondent’s attorney specifically waived all objections to the intro- 
duction in evidence of the copies of the telegrams. If secondary 
evidence is admitted without objection, it is to be considered and 
accorded its natural probative effects, as if it were in law admissible. 
Kansas City & So. Ry. v. Albers Commission Co., 223 U.S. 578, 596, 
and Admissibility of Hearsay Evidence Before An Administrative 
Tribunal, 29 Harv. L. Rev. 208. 

The order of October 14, 1947, appears to be supported by the 
facts of record. The petition is dismissed without service on the 
complainant. The original order is affirmed except that the effective 
date is extended to 30 days from the date of the order herein. 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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(A. D. 1651) 


PACA Doc. No. 4767.* Decided November 20, 1947. 


Dismissal—Sale on Consignment—Effect of Failure to Prove Unnecessary and 
Unusual Expenses Incurred 


Where complainant charged that respondent forwarded a shipment of water- 
melons to other markets outside of respondent’s city without authority, 
thereby incurring unusual and unnecessary expenses in the handling of 
the melons on consignment for complainant’s account, and that respondent 
wrongfully deducted these expenses from the proceeds of sale, but the 
record indicates that the market in respondent’s city serves small towns 
within a radius of 50 to 75 miles and that respondent’s business extends 
to many of these towns within a trucking range, it is held, that since there 
is no showing that respondent failed to act in the best interests of the 
shipper and it is not claimed that respondent failed to dispose of the 
melons for the best price obtainable, complainant has failed to establish 
that respondent incurred unusual and unnecessary expenses in the handling 
of the watermelons; and the complainant is, therefore, dismissed.** 


Mr. Seward R. Moore, of Minneapolis, Minnesota, for complainant. Mr. Jack 
Rauch, of Peoria, Illinois, for respondent. Miss Lenore H. Langford, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed 499a e¢ seg.), was insti- 
tuted by a formal complaint filed March 10, 1947, by * * * 
of * * * against the * * * of * * * alleging failure 
truly and correctly to account for a car of watermelons handled by 
respondent for the complainant on consignment. Copies of the formal 
complaint and the report of investigation were served upon respond- 
ent on June 26,1947. A copy of the report of investigation was served 
on complainant’s attorney on the same date. 

It is alleged in the complaint that on or about July 1, 1946, com- 
plainant consigned to respondent, in the course of interstate commerce, 
a carload of Texas Black Diamond watermelons, to be sold for com- 
plainant’s account; that the contract was negotiated by * * “*a 
broker; that complainant shipped from Texas, in car GN 46690, the 
kind, quality, grade, and size of watermelons called for in the contract, 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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and that upon arrival of the shipment at * * * respondent ac- 
cepted the melons and sold them for the account of the complainant, 
but failed, neglected, and refused to pay complainant the entire net 
proceeds from said sale. Complainant further alleges that respondent 
forwarded the melons in question to markets other than those in 
* * * and incurred unauthorized cartage charges, thereafter de- 
ducting the amount of said charges from the proceeds of sale. Com- 
plainant claims the amount of the cartage charges deducted by re- 
spondent as damages. 

In its answer, filed July 16, 1947, respondent admits that complain- 
ant consigned a carload of watermelons to respondent and that re- 
spondent accepted the shipment and sold the melons for complainant’s 
account, but denies that it failed, neglected, or refused to pay com- 
plainant the entire net proceeds received from the sale of the melons. 
Respondent states that it sold the melons in question at * * a 
distance of approximately 30 miles from * * * andat * * * 
approximately 45 milesfrom * * * and that a$30 cartage charge 
was deducted from the proceeds of the sale, but denies that this was 
an unauthorized deduction inasmuch as the broker, who acted as com- 
plainant’s agent, “had full knowledge” that the only place the said 
melons could be disposed of was “without the corporate limits of the 
Cityof * * *” since the said broker had unsuccessfully tried to dis- 
pose of the watermelons in * * * prior to turning the shipment 
over to respondent. on consignment. Respondent further avers that 
complainant’s agent, the broker, knew that respondent’s business 
extends outside of the City of * * * and that the market at 
* * * “services a vicinity of from 50 to 75 miles about the City 
of * * * and that said broker also knew that the deductions 
for cartage made by respondent are proper deductions and are not 
unusual or extraordinary expenses, but are the usual and customary 
charges in a case of this kind. Respondent prays that the complaint 
be dismissed as being without merit according to the facts established. 


FINDINGS OF FACT 


1. Complainant is an individual, * * * whose post office ad- 
amie” © 7* *, 

2. Respondent is an individual, * * * trading under the name 
and style of * * * whose addressis * * *, Respondent was 
licensed under the act at the time this transaction occurred, and is now 
so licensed. 

3. On or about July 1, 1946, complainant consigned to respondent, 


to be sold for complainant’s amount, a carload of Texas Black Dia- 
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mond watermelons, on track at * * * in car numbered and ini- 
tialed GN 46690. 

4. The watermelons were shipped from ° * on June 21, 1946, 
and were consignedto * * * at * * *. Theshipment arrived 
at * * * onor before July 1, 1946. 

5. * * * acted as broker in negotiating the contract between 
complainant and respondent, and issued a broker’s standard memo- 
randum of sale, copies of which were forwarded to the parties. 

6. Respondent sold the watermelons in car GN 46690 for the gross 
amount of $265, deducted the expenses of sale, including $26.50 com- 
mission and $30 cartage charges, and remitted to * * * the broker, 
the net sum of $208.50. 

7. An informal complaint was received from complainant’s agent, 
* * * within nine months from the time the alleged cause of action 
accrued. 

CONCLUSIONS 


The complainant, in effect, charges that the respondent forwarded 
the watermelons in question to another market or markets without 
authority, thereby incurring unusual or extraordinary expenses, which 
respondent wrongfully deducted from the proceeds of sale. Respond- 
ent specifically denies this and states that the melons were consigned to 
it to dispose of at the best possible price for the shipper. Respondent 
contends that the * * * market serves small towns within a 
radius of 50 to 75 miles and that respondent’s business extends to many 
of these towns within a trucking range. Respondent’s uncontradicted 
and sworn statement contained in its answer to the report of investi- 
gation indicates that the market in the City of * * * was loaded 
with watermelons at the ‘time, and that the melons were handled 
mainly as an accommodation to the shipperand * * *, the broker. 
Neither complainant nor the broker has disputed respondent’s state- 
ment that * * *, prior to this transaction, attempted without 
success to dispose of the shipment of melons in * * *, nor is it 
denied by complainant or its agent that the latter was aware that 
respondent would in all probability have to dispose of the watermelons 
outside the corporate limits of * * *. The record shows that 
about half of the melons were sold at * * * which is about 30 
miles from * * *, and the remainder were sold in * * *,a dis- 
tance of about 45 miles. Respondent states that those were the best 
offers received for the watermelons, that it had no offers in the City 
of * * *, and that it accepted the best offers made from surround- 
ing territories. 
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A commission merchant is entitled to be reimbursed for sums ex- 
pended or expenses incurred in handling and disposing of perishable 
commodities for the account of another where it appears that the com- 
mission merchant acted with due diligence and exercised reasonable 
care in the handling and sale of the produce. S. H. & FE. H. Frost y, 
R. E. Schwebs, PACA Docket No. 3593, S. 2521; J. & C. Lippman vy. 
Greg Maxey, Inc., PACA Docket No. 2250, S. 14380. 

There is no showing in the record that respondent failed in any re- 
spect to act in the best interests of the shipper. It is not claimed or 
suggested that respondent failed to dispose of the melons for the best 
price obtainable, and the small cartage charges do not appear to be 
unreasonable under the circumstances. It is concluded that complain- 
ant has failed to establish that the respondent incurred unusual and 
unnecessary expenses in the handling of the watermelons, and the com- 
plaint should therefore be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served on the parties by registered mail or in 
person. 


(A. D. 1652) 


CaLirorNIA Frurr Excnance v. SprAcALE Frurr Company. PACA 
Doc. 4755. Decided November 26, 1947. 


Rejection Without Reasonable Cause—Suitable Shipping Condition—Damages 


Where complainant contracted to sell to respondent two carloads of U. S. No. 1 
Table Grapes on an f. 0. b. basis, and respondent rejected the grapes on ar- 
rival contending that Gray Mold Rot of one percent and ranging up to five 
percent was abnormal, held, that an average of one percent decay after nine 
days in transit does not indicate grapes grading U. S. No. 1 Table were not 
in suitable shipping condition and, therefore, the respondent’s rejection of 
the shipment was without reasonable cause, and reparation should be 
awarded complainant for the difference between the contract price and the 
net proceeds from the resale.* 


California Fruit Exchange, of Sacramento, California, complainant, pro se. 
Spracale Fruit Company, of Philadelphia, Pennsylvania, respondent, pro se. 
Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seq.). 
In the formal complaint filed December 16, 1946, complainant alleges 
the sale to respondent on October 3, 1946, of two carloads of U. S. 
No. 1 Table Emperor grapes, Dependable Brand, at $2.75 per lug 
f. o. b.; the shipment of the grapes in cars ART 16111 and WFEX 
61628 from Exeter, California, to respondent at Pittsburgh, Pennsyl- 
vania; and the rejection of both shipments by respondent without 
reasonable cause. An award of reparation is requested for the dif- 
ference between the total contract price of the grapes and the net pro- 
ceeds realized from their sale by complainant at auction, being the sum 
of $2,119.40. 

Respondent filed an answer to the formal complaint on June 18, 1947. 
It is alleged that complainant breached the contract in that the grapes 
did not meet the requirements of U.S. No. 1 grade and that the formal 
complaint should be dismissed. 

The proceeding was handled under the shortened method of pro- 
cedure, section 47.20 of the rules of practice, since complainant re- 
quested its use and respondent waived an oral hearing. Both parties 
filed statements of facts. The record also contains the report of an 
investigation made by the Department, a copy of which was served 
upon respondent on May 22, 1947, and upon complainant on May 24, 
1947, 

The terms of the contract including the grade are not in dispute. 
The two carloads of grapes were Federally inspected at Exeter on the 
dates of shipment and were certified as U. S. No. 1 Table, “in many 
lugs less than 14 of 1% decayed berries.” At destination the grapes 
in the two carloads were certified by Federal inspectors as having in 
most samples less than one-half of one percent to five percent, in many 
samples none, averaging one percent, Gray Mold Rot. The crux of the 
controversy is whether the grapes were in suitable shipping condition 
at origin. Complainant contends that an average of one percent 
decay is a normal amount in the transportation of grapes to the east 
but that the grapes here no doubt had less than one percent decay be- 
cause the destination Federal inspections were restricted to the top 
tier of lugs where decay is the highest. Complainant points out that 
the grapes in one shipment were resold for more than the average 
auction price four days after arrival at Pittsburgh, as indicating that 
the grapes were above the average in quality. 





1090 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930  6A.D, 


Respondent in its answering statement of facts contends that an 
average of one percent decay at destination, with a range up to five 
percent, is considered in the trade to be abnormal. It is inferred that 
the decayed condition of the grapes in one of the shipments was due, 
in part, to the poor structural condition of the car because the Federal 
inspection certificate notes that some lugs in the top layers showed 
light to heavy streaks of cinder dust. Respondent states that com- 
plainant knew of the dilapidated condition of the car and was legally 
obligated to load produce in equipment which was satisfactory for 
transportation to a distant point. 


FINDINGS OF FACT 


1. Complainant, California Fruit Exchange, is a cooperative asso- 
ciation whose address is 1400 10th Street, Sacramento, California. 

2. Respondent Spracale Fruit Company is a partnership composed 
of Charles Henry, Morris Henry, and Anthony Spracale whose address 
is Fruit Exchange Building, Pittsburgh, Pennsylvania. At the time 
of the transaction involved in this proceeding, respondent was licensed 
under the act. 

3. On October 3, 1946, complainant contracted to sell and respond- 
ent to purchase two carloads of Emperor grapes, U. S. No. 1 Table 
grade, Dependable Brand, at $2.75 per lug f. 0. b. It was agreed that 
grapes were to be in lidded display lugs of approximately 28 pounds 
net each. It was further agreed that one carload was to be shipped 
from California to respondent at Pittsburgh at the beginning of the 
following week and the other carload two or three days later. The 
contract was negotiated between the parties by Tri-State Sales Agency 
of Pittsburgh which issued a confirmation of sale for each carload. 

4. Complainant loaded and shipped on October 8, 1946, 1,125 lugs 
of grapes in car ART 16111. A Federal inspection certificate dated 
October 8 issued as to the grapes in this car, reads as follows: “Quality 
and condition: Grapes Mature and fairly well colored. Berries firm 
and firmly attached. Stems fresh. In most lugs no decay, in many 
lugs less than 14 of 1% decayed berries. Defects average within grade 
tolerance. Grade U.S. No. 1 Table.” 

5. On October 11, 1946, complainant loaded and shipped 1,125 lugs 
of grapes in car WFEX 61628. The grapes were Federally inspected 
on October 11 and certified as grading U.S. No. 1 Table, and “In most 
lugs none, in many lugs less than 14 of 1% decayed berries. Defects 
within grade tolerance.” 

6. Complainant forwarded invoices to respondent in connection with 
the two carloads. The total invoice price of each shipment was 
$3,093.75. 


+ 
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7. The grapes in car ART 16111 were Federally inspected at Pitts- 
burgh on October 17, 1946. The certificate which notes that the in- 
spection was restricted to the top layer and to condition only, certified 
the following: “Condition: Stock is generally dry. Berries generally 
firm and firmly attached. Stems green to brown and pliable, mostly 
turning brown. Most samples less than 14 of 1% to 5%, many none, 
average 1% Gray Mold Rot, generally nesting. The temperature of 
the product was 44° F. in the top doorway layer and 40° F. at the 
bottom. A limited Federal inspection was also made of the grapes in 
car WFEX 61628 on October 22, 1946, and the certificate as to the 
amount of decay coincides with that of the other shipment. The 
temperature of the product was 41° F. at the top and 39° F. at the 
bottom. The certificate also shows that some lugs in the top layer 
had light to heavy streaks of cinder dust. 

8. Respondent rejected the grapes in cars ART 16111 and WFEX 
61628 on October 18 and 22, 1946, respectively. Complainant resold 
the grapes in ART 16111 at auction in Philadelphia, Pennsylvania, 
on October 21, 1946, for a net amount of $2,428.26 and car WFEX 
61628 was sold at auction in New York on October 28 for a net of 
$1,639.84. 

9. The formal complaint was filed within nine months after the 
ause of action accrued. 

CONCLUSIONS 


In this proceeding the contract of purchase and sale was for U.S. 
No. 1 Table grapes and the basis of sale was f. 0. b. The single issue is 
whether the presence in grapes after nine days in transit of Gray Mold 
Rot ranging up to five percent and averaging one percent is abnormal 
deterioration for grapes grading U. S. No. 1 Table at shipping point. 
If this amount of decay is abnormal, then the grapes involved herein 
were not in suitable shipping condition and respondent, who rejected 
the grapes, will prevail; but if an average of one percent decay is 
normal, then we must find for complainant. 

The U. 8S. Standards For Table Grapes, effective July 20, 1939, 
provides that not more than a total tolerance of 10 percent, by weight 
of the grapes in any container, may be below the requirements of this 
grade but not more than one-half of one percent of this total toler- 
ance may be affected by decay. The two carloads of grapes were 
certified at shipping point as U. S. No. 1 Table grade with less than 
one-half of one percent decayed berries in many lugs, and in most 
lugs no decay. In the parlance of the Federal inspection service, 
the word “many” means 25 to 45 percent and “most” means 55 to 90 
percent. At destination the amount of decay in each carload of 
grapes was certified by Federal certificates to average one percent or 
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an increase slightly in excess of one-half of one percent over the 
shipping point inspection. 

Grapes being perishable will naturally deteriorate to some extent 
in transit.1 Since the U. S. No. 1 grade for table grapes allows an 
average of one-half of one percent decay, it would be unreasonable 
to hold that an average of only one percent decay at destination, 
after nine days in transit, is abnormal.? <A result to the contrary 
would, in effect, turn this f. o. b. transaction into a sale on a delivered 
basis without a commensurate increase in the price to the shipper for 
bearing the additional risks involved. This was an f. o. b. trans- 
action in which the buyer is liable for normal deterioration occurring 
in transit. Western Fruit Growers, Inc. v. Caruso Produce Company, 
Inc., PACA Docket No. 1220, S. 673. 

Respondent points to the statement in the Federal inspection cer- 
tificates issued at destination that the decay ranged up to five 
percent. Since the total samples averaged one percent, those which 
ranged as high as five percent must have been in the minority. 

It is also contended by respondent that car ART 16111 was not 
structurally in condition for transporting grapes. Other than the 
fact that some lugs in this car had streaks of cinder dust, we find no 
indication that the condition of this car had any effect on the grapes 
contained therein. The same amount of decay was found in both 
carloads and the temperatures of the grapes in both cars at destina- 
tion were approximately the same. 

It is concluded that respondent’s rejection of the grapes in cars 
ART 16111 and WFEX 61628 was without reasonable cause and in 
violation of section 2 of the act. Reparation should be awarded 
complainant in the amount of $2,119.40, the difference between the 
total purchase price of $6,187.50 and the total net proceeds of $4,068.10, 
The facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $2,119.40, with interest thereon at five 
percent per annum from October 22, 1946, until paid. 

The facts shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and as to 


1Blue Anchor Magazine, Vol. IV, No. 10; Dean H. Rose, Bureau of Plant Industry, 
U. S. D. A.; “In the Federal inspection work it has been found that Gray Mold Rot when 
found in a shipment is practically always worse at the top of the load than at the bottom ;” 

2 Blue Anchor Magazine, Vol. 23, No. 3; W. T. Pentzer, Senior Physiologist and other 
personnel of U.S. D. A. ‘Tests On the Refrigeration of Grapes in Transit * * * 1945,” 
Gray and Green Mold Rot ranging up to 2.7 percent in test lots of California grapes 
inspected at Chicago referred to as “nominal.” 
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the service on the parties, this order shall become effective 20 days 
after its date. 







(A. D. 1653) 


J. E. Netson anv Sons v. M anv C Propuce Company. PACA Doc. 
No. 4807. Decided November 26, 1947. 







Failure to Deliver—Measure of Damages 


Where respondent failed to deliver a carload of lettuce as provided in the con- 
tract, the measure of damages is the difference between the contract price 
and the cost of replacement with similar produce if the replacement is made 
promptly, but seller cannot escape liability by offering to deliver a carload 
of lettuce at a higher price.* 















J. BE. Nelson & Sons, of Altoona, Pennsylvania, complainant, pro se. Mr. Ned 
Stein, of Philadelphia, Pennsylvania, for respondent. Mr. John T. Pearson, 
Presiding Officer. 





Decision by Thomas J. Flavin, Judicial Officer. 







PRELIMINARY STATEMENT 





This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U. S. C. 1940 ed. 499a e¢ seq.), for the recovery of 
reparation for failure to deliver a carload of lettuce as provided in 
a contract entered into by the parties. An informal complaint was 
received by the Regulatory Division, Fruit and Vegetable Branch, 
on March 29, 1947, and a formal complaint was filed on May 22, 1947. 
A copy of the formal complaint and a copy of the report of investiga- 
tion were served on respondent on August 11,1947. Three days later 
a copy of the report of investigation was served on complainant. Re- 
spondent requested and was granted an extension of time to file an 
answer which was received September 12, 1947, and within the time 
allowed. Kespondent’s answer denies any liability to complainant 
in connection with this transaction. 

Since the amount claimed by complainant as damages is less than 
$500, no hearing was deemed necessary although requested by re- 
spondent and the shortened method of procedure was used in accord- 
ance with section 47.20 of the rules of practice (10 F. R. 2209, 8685; 
11 F. R. 224). The pleadings, the statements submitted by the par- 
ties, and the report of investigation disclose the facts involved, most 
of which are not in dispute. 

The complaint alleges that on or about March 28, 1947, complainant 
contracted in writing to purchase and respondent to sell an interstate 





















*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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carload shipment of straight five dozen size U. S. No. 1 standard pack 
lettuce contained in car PFE 90096 at the agreed delivered price of 
$3 per crate. At the time this agreement was entered into, the car 
was in transit billed to respondent at Enola Yards, Harrisburg, Penn- 
sylvania. The complainant also states that after entering into the 
aforesaid agreement, respondent failed, neglected and refused to 
divert this shipment of lettuce to complainant although respondent 
knew that the car was available for diversion until 5:00 p. m., March 
29, 1947, and because of respondent’s failure to divert the shipment as 
agreed, complainant suffered a loss and was damaged in the sum of 
$381.60 which is alleged to be the difference between the price at which 
the lettuce was sold to complainant and the price which complainant 
was compelled to pay the Van Engle Commission Company of Mil- 
waukee, Wisconsin, for a replacement shipment. This proceeding 
was instituted for the recovery of this loss so sustained, no part of 
which has been paid by respondent. 

In the answer, respondent denies any liability to complainant in 
connection with this transaction and, in support of this denial, alleges 
that, during a telephone conversation on or about March 20, 1947, re- 
spondent sold to complainant a carload of Arizona lettuce at the 
agreed Delivered price of $3 per crate but “immediately after effect- 
ing the sale, it was determined that the said car could not be diverted 
to the respondent by reason of information received from the Pennsyl- 
vania Railroad, and a telegram to this effect was sent to the respond- 
ent.” <A telephone conversation between the parties followed during 
which complainant refused to pay any back haul. It is alleged that 
respondent then offered another carload of lettuce consisting of four 
dozen and five dozen sizes at prices of $3 for the five-dozen size and 
$3.75 for the four-dozen size, but complainant refused to accept this 
offer. Respondent contends that there was no breach of contract 
since there was a mutual mistake concerning the ability of respondent 
to divert the shipment originally sold and upon discovering this error, 
respondent offered tender of a similar carload of lettuce which com- 
plainant refused to accept. 


FINDINGS OF FACT 

1. Complainant, J. E. Nelson and Sons, is a partnership composed 
of J. E. Nelson, James W. Nelson and Donald G. Nelson, whose post 
office address is 1106 Eleventh Street, Altoona, Pennsylvania. 

2. At the time of the transaction involved in this proceeding, re- 
spondent, M and C Produce Company was a partnership composed 
of Michael J. Longo and Charles E. DiOrio, whose post office address 
was Produce Exchange Building, Philadelphia, Pennsylvania, and, 
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during all of the times mentioned in the complaint filed herein, re- 
spondent was licensed under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended. Respondent, however, has recently in- 
corporated and applied for a license as such with the understanding 
that this corporation will continue in business at the same address 
and assume any liability in connection with the transaction involved 


in this case. 
3. On or about March 28, 1947, complainant contracted to purchase 


and respondent to sell an interstate carload shipment of straight five 
dozen size U. S. No. 1 standard pack lettuce at the agreed delivered 
price of $3 per crate. 

4. At the time the aforesaid contract was entered into by the parties, 
the lettuce involved in this proceeding was contained in car PFE 90096 
which was then in transit from loading point in Arizona billed to 
respondent. 

5. At the time respondent reported that the shipment in controversy 
could not be diverted, a replacement carload of lettuce was offered to 
complainant at prices of $3 for five dozen size and $3.75 for the four 
dozen size which comprised approximately half of the carload. Com- 
plainant refused to accept this offer and, on March 31, 1947, purchased 
from the Van Engel Commission Company of Milwaukee, Wisconsin, 
a replacement carload of 318 crates of five dozen size lettuce at a cost 
of $715.50 f. o. b. plus $50.00 for top ice and transportation charges of 
$569.27, making a total delivered price of $1,334.77 which is $380.77 
in excess of the price complainant agreed to pay respondent for the 
lettuce in controversy and complaint was filed in this proceeding for 
recovery of this excess cost. 

6. Formal complaint was filed in this proceeding on May 22, 1947, 
and within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


The record stands undisputed to the effect that the parties entered 
into a contract for the purchase and sale of a carload of five dozen 
size crates of Arizona lettuce at the agreed delivered price of $3 per 
erate for the carload which was then in transit from loading point in 
Arizona billed to respondent and is presumed to have contained 318 
crates of lettuce. It also appears that when respondent made in- 
quiry regarding diversion to complainant it was found that there 
would be an additional transportation charge for back haul and for 
this reason respondent sold the lettuce to another buyer. Complainant 
promptly made a replacement purchase of a carload of similar lettuce 
at an increased cost of $380.77 for the recovery of which complaint was 
filed in this proceeding. Respondent does not deny these facts but 
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contends that there was no breach of contract “since there was a mutual 
mistake as to the ability to divert the car originally sold, and that upon 
discovery of the error, the respondent tendered a similar car at the 
same price, which complainant refused.” The record discloses, how- 
ever that the replacement offered by respondent was not similar to the 
shipment purchased by complainant since the original agreement pro- 
vided for delivery of a carload of straight five dozen size lettuce and 
the replacement offered consisted of only aproximately half of a car- 
load of that size and the remainder was four dozen size which was 
offered to complainant at 75 cents per crate above the original contract 
price. Furthermore, respondent has failed to prove that there was a 
mutual mistake concerning its ability to divert the shipment in con- 
troversy if diversion orders had been placed with the carrier promptly 
on completion of the sale to complainant. In this connection com- 
plainant contends that respondent had sufficient time to have accom- 
plished the diversion without a back haul if action had been taken 
promptly after the sale was completed and respondent has failed to 
prove that this was not the case. Whether or not the respondent could 
have accomplished the diversion, however, is of no importance here 
since respondent has failed to prove that the shipment was offered 
subject to being available for diversion. So far as the record dis- 
closes, the parties contracted for the purchase and sale of a carload of 
five dozen size lettuce at the agreed delivered price of $3 per crate. 
Respondent failed to make delivery or offer to replace the shipment 
with a carload of the same size lettuce at the contract price. 

Failure to deliver produce in compliance with the terms of the con- 
tract constitutes a violation of section 2 of the Perishable Agricultural 
Commodities Act, 1930. United Produce Company v. Burton C. Johns, 
5 A. D. 773 and in an action against the seller for failure to deliver, 
it is said in the case of Jacob J. Weinreb v. Lowe Brothers, 5 A. D. 398 
that “The measure of damages is the loss directly and naturally result- 
ing, in the ordinary course of events, from the sellers breach of con- 
tract.” Furthermore, in Dunn-Jarson Company v. S. S. Coachman 
and Sons, 5 A. D. 96, it is said that “Should the buyer elect to make a 
replacement purchase, he may use the replacement purchase price as 
evidence of market value at the time when the produce ought to have 
been delivered, only if he purchases promptly.” 

In the instant case, the contract of purchase and sale was negotiated 
on March 28, 1947, and the next day it became apparent to complainant 
that respondent would not make delivery under the contract. The re- 
placement purchase was made by complainant on March 31, 1947, 
which was sufficiently prompt to be considered as a basis for computing 
damages. 
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There is nothing in the record to controvert the proof by complain- 
ant that the proper market value is manifested by the replacement 
purchase. Reparation should be awarded in the amount claimed by 
complainant which is shown to be the actual loss sustained. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $380.77 with interest thereon 
at 5 percent per annum from March 30, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 





COURT DECISIONS 


HorrmMan Banana Company v. Scuuttz Brokerace Co., a partner- 
ship, — F. Supp. --.* Decided March 31, 1947. 


DISTRICT COURT, W. D. TEXAS, WACO DIVISION 
Civil Action No. 664 
Attorney’s Fee—Allowances as Part of Costs of Case—Interest 


Upon an appeal from the order entered by the War Food Administrator in the 
matter of Schultz Brokerage Co. v. Hoffman Banana Company, on February 
18, 1946, the jury in the district court returned its verdict based on a finding 
from a preponderance of the evidence that the defendants did not state to 
the plaintiff that the proposed car contained potatoes graded 80 percent U. S. 
No. 1, showing some sprouts, and the court ordered that the defendants 
herein are entitled to recover from plaintiff and United States Fidelity and 
Guaranty Company, as surety, the sum of $811.86, with interest thereon at 
5 percent per annum from May 15, 1944, until paid, together with all costs of 
court herein, and a reasonable attorney’s fee to be taxed as a part of the 
cost of this case in the sum of $150. 


Ben H. Rice, Jr., District Judge. 

On the 24th day of March, 1947, this cause came on for trial before 
the Court and a Jury to be therein empanelled; W. W. Naman, Esq., 
appearing as Counsel for the Plaintiff and John F. Sheehy, Esq., ap- 
pearing as Counsel for the Defendant ; and the parties announced ready 
and the case proceeded to trial, and a Jury was thereupon empanelled 
and sworn to try this cause and on said date, testimony having been 
adduced, and exhibits admitted on behalf of both parties and the testi- 
mony being closed, said cause, after argument by respective counsel 
was submitted by the Court to the Jury on special issues, to which the 
Jury returned its verdict on said 24th day of March, 1947, said issues 
and verdict being as follows, to wit: 


SPECIAL IsSuE No. 1 


Do you find from a preponderance of the evidence that the defendant Schultz 
srokerage Company stated to the Plaintiff, Mr. Hoffman, that the proposed car 
containing potatoes graded eighty per cent U. S. No. 1, showing some sprouts? 


*5 A. D. 103, sustained.—Ed. 
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Answer “yes” or “no.” 
Answer No. 


SpecraL Issue No, 2 


’ 


If you have answered the above question “yes”, and only in that event, then 
answer this question: 

Do you find from a preponderance of the evidence that the potatoes shipped 
by the Schultz Brokerage Company to the Hoffman Banana Company were not 
eighty per cent U. S. No. 1, showing some sprouts? 

Your answer will be, “They were eighty per cent U. S. No. 1, showing some 
sprouts,” or “They were not eighty per cent U. S. No. 1, showing some sprouts.” 

Answer: 

And it further appearing to the Court that the Defendants herein 
are entitled to recover a reasonable attorney’s fee to be taxed as a part 
of the cost of this case, which the Court here and now fixes at the sum 
of $150.00. 

And it further appearing to the Court that Plaintiff herein, H. Hoff- 
man, doing business as Hoffman Banana Company, has executed an 
appeal bond herein in connection with an appeal from the order en- 
tered by the War Food Administrator in proceeding PACA-1474, 
Docket No. 4425, styled, Schultz Brokerage Company vs. IToffman 
Banana Company on February 18, 1946, which appeal bond was exe- 
cuted by H. Hoffman doing business as Hoffman Banana Company as 
principal, and United States Fidelity and Guaranty Company, as 
surety, which bond is conditioned that the Plaintiff will satisfy such 
judgment as may be entered herein plus interest and costs including a 
reasonable attorney’s fee, and that by virtue of said bond Defendants 
herein are entitled to judgment against Plaintiff, H. Hoffman, doing 
business as Hoffman Banana Company and United States Fidelity and 
Guaranty Company, a corporation, for the sum of $811.86, with interest 
thereon at 5% per annum from May 15, 1944, until paid, together with 
all costs of Court herein. 

It is accordingly ordered, adjudged, and decreed by the Court that 
the Defendants, Shultz Brokerage Company, a partnership composed 
of Sam M. Schultz, Sonia Schultz, and Sam M. Schultz and Sonia 
Schultz, Trustees, do have and recover of and from Plaintiff, H. Hoff- 
man, doing business as Hoffman Banana Company and United States 
Fidelity and Guaranty Company, a corporation, said sum of $811.86 
with interest thereon at 5% per annum from May 15, 1944 until paid; 
that the said Defendants be allowed an attorney’s fee herein of $150.00 
to be taxed as costs herein and that the Defendant do have and recover 
all costs of this action, to be taxed by the Court for which execution 
may issue. 
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PACKERS AND STOCKYARDS ACT, 1921 


RATES AND CHARGES A.D. 
Increase in No. 

Increases in rates and charges of respondent as recom- 

mended by Production and Marketing Administration 

ordered in lieu of greater increases requested by 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ASSUMPTION oF RISKS 
Buyer held assumes risks of damage in transit not occasioned 
by shipper in sale on f: 0D. basis... — 02223 osccno eens s 1648 
BILLs AND NOTES 
Promissory note constituting evidence of indebtedness and not 
ENN aoe eee ate ee a aaa ae 1642 
DAMAGES 
Measure of, based on— 
difference between contract price and cost of replacement 


promptly made not at higher price_-___.------------- 1653 
difference between contract price and net proceeds from 
SOND Sto cca necca theo eeaewaosstokestas 1652 
DEFAULT 
Admission of facts alleged in complaint by_------- 1642: 1066; 1643 
Waeiver Of OfAl DERMING DY... -460-2550--2205 5556 1642: 1066; 1643 
DIsMIssAL 


Failure to Meet Requirements of Statute of Frauds 
Where complainant alleged a sale to respondent of sweet 
potatoes and respondent denied the purchase and in a 
motion to dismiss pleaded the statute of frauds, held, 
that since the contract was oral, it was within the statute 
and the complaint should be dismissed as to this re- 
spondent. 2. 2....-.<- he eh ia onan ea ae wea oes 1643 
Failure to Prove Unnecessary and Unusual Expenses 
Where complainant charged that respondent forwarded a 
shipment of watermelons to other markets outside of 
respondent’s city without authority, thereby incurring 
unusual and unnecessary expenses in the handling of the 
melons on consignment for complainant’s account, and 
that respondent wrongfully deducted these expenses 
from the proceeds of sale, but the record indicates that 
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DISMISSAL—Continued 


Failure to Prove Unnecessary and Unusual Expenses—Con. 4p, 
No. Page 


the market in respondent’s city serves small towns 
within a radius of 50 to 75 miles and that respondent’s 
business extends to many of these towns within a truck- 
ing range, it is held, that since there is no showing that 
respondent failed to act in the best interests of the ship- 
per and it is not claimed that respondent failed to dis- 
pose of the melons for the best price obtainable, com- 
plainant has failed to establish that respondent incurred 
unusual and unnecessary expenses in the handling of 
1049 the watermelons; and the complaint is, therefore, dis- 
WAAR = ose ee Deewana tea oe aco e a eeees 1651 1085 
Lawful Rejection 
Complaint dismissed where damages claimed for rejection 
of carload of tomatoes purchased rolling and found not 
to meet contract requirements when delivered -- -- -- 1644 1072 
1082 Petition for Reconsideration 
Complainant’s petition for reconsideration dismissed 
where facts and law support prior order-_---_-----~---- 1639 1059 
1066 Where in a petition for reconsideration respondent contends 
that certain exhibits were not introduced in evidence but 
the record shows respondent specifically waived any ob- 
jection to their introduction, held, that the original 
1095 order awarding reparation to complainant was supported 
by the facts and the petition should be dismissed -_. 1650 1084 
1091 Where reparation was awarded complainant, and respond- 
ent petitioned for reconsideration and attached the affi- 
1070 | davit of a person who was not available as a witness at 
1070 the time of the hearing, the petition is dismissed because 
(1) the testimony of such affiant would only be corrobo- 
rative of other testimony, and (2) because the prior order 
is supported by physical evidence and the greater rea- 
sonableness of complainant’s version of the transaction. 1647 1078 
Request of Complainant 
Complaint for reparation dismissed on request of com- 
plainant where no counterclaim involved and dismissal 
1066 roquosted in @NSWEr = 2. 2s cons s ss skceubsaece as 1646 1077 
Complaint for reparation dismissed upon notification from 
complainant that suit would be instituted in a Federal 
court, and upon its request that complaint should be 
CUMMINS se 5s cack ap tonsas Hordes a danswhenwa dae 1640 1060 
Settlement Between Parties 
Complaint for reparation dismissed on notification by 
complainant that its claim against respondent had been 
SORUGG Ss os we Sw ccewenses ees anacseaseaddnsausennsees 1645 1077 
Complaint for reparation dismissed on receipt of notice 
from complainant’s attorney that claim against respond- 
ent had been settled_--..----- iui ranwndd ke awates 1649 1083 
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EvipENCB 
Confirming Telegram Not Conclusive Proof of Terms of Con- 
tract 

A confirming telegram is some evidence of the terms of an 
oral agreement but it is a self-serving statement which 
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Effect of failure to show commission merchant did not act in 
POC ANLOTERL GD NUNN 5 oc oo ceo ce act kw ensaed< 
Effect of failure to show commission merchant failed to dispose 
of produce for the best price obtainable____-....--.------ 
Effect of failure to show unnecessary and unusual expenses in- 
curred in handling melons on consignment for complainant’s 
I seat aor aah Wak ws dna ee mess sa I ie Sp ae 

Facts showing— 
produce was not in suitable shipping condition - ---_---- 
respondent waived objection to introduction of exhibits 


Failure to prove mutual mistake concerning ability to divert 
MIN adc i Oe ec eas nes aao Meee Ss opm eee 
Failure to prove shipment was offered subject to being available 
DIININNRS So a2 5 een Le area eaoces= 
F. O. B. Sate 
Assumption by buyer of risks of damage in transit not occa- 
eI ney NINN 7 Deo Oe een eorene te vespeses 
PARTNERSHIP 
Failure to return money advanced to member of partnership as 
failure of, and violation of act: by... ..-.-=---.....-..--.. 
Liability of, for Failure to Return Advance Payment of Money 
Where one member of a partnership promised to ship 
carrots to complainant and complainant advanced $1,000 
to respondent but no shipments were made, nor was the 
money returned, held, in complainant’s action to recover 
the advance payment that the failure to return the 
money advanced was the failure of the partnership, and 
that it violated section 2 of the act_-_..-------------- 
RECONSIDERATION 
Dismissal of petition for________-_- 1639: 1059; 1647: 1079; 
REJECTION oF COMMODITY 
Effect of failure of buyer to give proper shipping instructions 
upon question of, without reasonable cause- -------------- 
Lack of Reasonable Cause 
Average one percent decay of grapes after nine days in 
transit as not indicating lack of suitable shipping con- 
dition and, therefore, rejection was without reasonable 
Rejection of Rolling Shipment Sold F. O. B. 
Where a rolling shipment is sold f. o. b., the buyer may re- 
ject it if produce was not in suitable shipping condition 
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Where respondent failed to deliver a carload of lettuce as 
provided in the contract, the measure of damages is the 
difference between the contract price and the cost of 
replacement with similar produce if the replacement is 
made promptly, but seller cannot escape liability by 
oifering to deliver a carload of lettuce at a higher price- - 


Failure to Pay 


Where complainant alleged that respondent agreed to 
handle sweet potatoes and guarantee against loss, and 
respondent did not file an answer, held, that reparation 
should be awarded complainant for the invoiced price 
against the respondent in default____..._.----------- 


Failure to Pay Deficit 


Where one member of a partnership consigned cantaloups 
to complainant and the latter advanced to respondent 
a sum greater than complainant realized as net proceeds 
of the sale, which deficit respondent failed and refused to 
pay, held, in complainant’s action to recover the deficit 
that the failure to pay was the failure of the partnership, 
that respondent violated section 2 of the act, and that 
reparation should be awarded complainant for the entire 
amourt of the net loss incurred by it......_--.------- 


Failure to Pay Purchase Price 


Where complainant sold a carload of potatoes to respondent 
and the latter accepted them, gave a short-time promis- 
sory note for the price but failed to pay the note when 
due, and also failed to answer complainant’s complaint to 
recover reparation for respondent’s failure to pay, held: 
(1) the note was merely evidence of respondent’s obliga- 
tion and not payment; (2) the failure to answer constitu- 
ted an admission that the allegations of the complaint 
are true; and (3) reparation should be awarded complain- 
ant in the amount of the purchase price- -__----------- 


Failure to Repay Purchase Price 


Where complainant, in an action to recover price paid 
to respondent for cantaloups, alleged that the terms 
of contract of sale were U. S. No. 1 grade, f. o. b. 
whereas cantaloups received and rejected were not in 
suitable shipping condition, held: (1) the sale was 
f. o. b. and not acceptance shipping point final as con- 
tended by respondent; (2) the cantaloups were repre- 
sented to be U. 8S. No. 1; (3) they were not in suitable 
shipping condition because they were soft and shriveled; 
and (4) reparation should be awarded complainant for 

smount of the purchase price... = ..- ..26.-.5--c05<5<- 
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REePARATION—Continued A.D 
Unlawful Rejection No. Page 
Where complainant contracted to sell to respondent two 
carloads of U. 8. No. 1 Table Grapes on an f. o. b. basis, 
and respondent rejected the grapes on arrival contend- 
ing that Gray Mold Rot of one percent and ranging up 
to five percent was abnormal, held, that an average of 
one percent decay after nine days in transit does not 
indicate grapes grading U. S. No. 1 Table were not in 
suitable shipping condition and, therefore, the respond- 
ent’s rejection of the shipment was without reasonable 
cause, and reparation should be awarded complainant 
for the difference between the contract price and the net 
proceeds from the resale 1652 1088 
Where purchaser under an f. o. b. contract desired ship- 
ment of tomatoes to arrive green but failed to so 
advise shipper who gave the usual instructions to carrier 
and Federal inspection discloses tomatoes met contract 
requirements a week after rejection by respondent, it is 
held that the rejection was without reasonable cause in 
violation of the act and reparation should be awarded 
for the loss sustained by buyer on resale of the com- 
modity after rejection 1648 
STATUTE OF FRAUDS 
Dismissal of complaint for failure to meet requirements of.-._.- 1643 
SuITABLE SuHippiInG ConpDITION 
Average one percent decay of grapes after nine days in transit 
as not indicating lack of : , 1652 
VIOLATION OF Ac? 
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ATTORNEY’S FEE 
Allowances of, as Part of Costs of Case 

Upon an appeal from the order entered by the War Food 
Administrator in the matter of Schultz Brokerage Co. v. 
Hoffman Banana Company, on February 18, 1946, the 
jury in the district court returned its verdict based on a 
finding from a preponderance of the evidence that the 
defendants did not state to the plaintiff that the pro- 
posed car contained potatoes graded 80 percent U. 8S. 
No. 1, showing some sprouts, and the court ordered that 
the defendants herein are entitled to recover from plain- 
tiff and United States Fidelity and Guaranty Company, 
as surety, the sum of $811.86, with interest thereon at 5 
percent per annum from May 15, 1944, until paid, to- 
gether with all costs of court herein, and a reasonable 
attorney’s fee to be taxed as a part of the cost of this 
case in the sum of $150, — F. Supp. — 
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